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FEDERAL REGISTER Published daily, Monday through Friday,
(not published on Saturdays, Sundays, or on official holidays),
by the Office of the Federal Register, National Archives and
Records Service, General Services Administration, Washington,
D.C. 20408, under the Federal Register Act (49 Stat. 500, as
amended; 44 U.S.C. Ch. 15] and the regulations of the
Administrative Committee of the Federal Register (1 CFR Ch. 1).
Distribution is made only by the Superintendent of Documents,
U.S. Government Printing Office, Washington, D.C. 20402.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issuing agency.

The Federal Register will be furnished by mail to subscribers
for $300.00 per year, or $150.00 for six months, payable in
advance. The charge for individual copies is $1.50 for each
issue, or $1.50 for each group of pages as actually bound. Remit
check or money order, made payable to the Superintendent of
Documents, U.S. Government Printing Office, Washington D.C.
20402.

There are no restrictions on the republication of material
appearing in the Federal Register.

Questions and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE in the READER AIDS section of this issue.
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Service.
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Commerce Department
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Defense Department
See also Defense Logistics Agency.
RULES
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Energy Department
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Pesticides; experimental use permit applications:

26804 American Cyananvd Co. et al.
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26747 Boeing
26748 British Aerospace
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Federal Communications Commission
RULES
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Federal Deposit Insurance Corporation
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Federal Energy Regulatory Commission
RULES
Oil pipelines:
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change; and reporting and recordkeeping
requirements
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Federal Reserve System
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General Services Administration
RULES
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NOTICES
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OMB review

Health and Human Services Department
See also Food and Drug Administration; Public
Health Service.
NOTICES

26813 Agency information collection activities under
OMB review

Housing and Urban Development Department
RULES
Low income housing:

26718 Housing assistance payments (Section 8);
definition of income, income limits, rent
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Public and Indian housing:
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NOTICES
Grants; availability, etc..

26818 Housing development grant program; correction
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Interior Department
See Fish and Wildlife Service; Land Management
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Meetings:
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National Technical Information Service
NOTICES
Patent licenses, exclusive:

26787 AgfioChem. Inc.

Nuclear Regulatory Commission
NOTICES
Applications, etc.:
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Meetings:
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Advisory Panel
Nuclear waste transportation:
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Pacific N!orthwest Electric Power and
Concervation Planning Council
NOTICES
Meet;ngs:

26845 Options Steering Committee
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Patent and Trademark Office
NOTICES
Senior Executive Servic

26787 Performance Review Board; memberslup

Pension and Welfare Benefit Programs Office
NOTICES
Employee benefit plans; prohibited transaction
exemptions:

26838 Kimball International, Inc, et al.
26841 Levine, Mark A., M.D., et al.

Personnel Management Office
PROPOSED RULES
Retirement:

26746 Civil Service benefits; guidelines

Public Health Service
NOTICES

26815 Privacy Act; systems of records

Securltids and Exchange Commission
PROPOSED RULES
Securities:

26751 Two-tier tender offer pricing and non-tender
offer purchase programs

NOTICES
2 Hearings, etc..

26848 American Electric Power Co., Inc.
26849 Mortgage Bankers Financial Corp. I

Self-regulatory organizations; proposed rule
changes:
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26852
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26851

Options Clearing Corp., correction
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Pacific Stock Exchange, Inc.
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NOTICES
Power rate adjustments:

26792 Cumberland Basin Project

Surface Mining Reclamation and Enforcement
Office
PROPOSED RULES
Federal surface coal mining programs:

26898 Tennessee

Textile Agreements Implementation Committee
NOTICES
Textile consultation; review of trade:
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Transportation Department
See Coast Guard; Federal Aviation Administralion;
Federal Railroad Administration; Maritime
Administration.

United States Information Agency
NOTICES
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26856 Cultural Property Advisory Committee

Veterans Administration
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NOTICES
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Additional information, including a list of public
laws, telephone numbers, and finding aids, appears
in the Reader Aids section at the end of this issue
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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which Is
published under 50 titles pursuant to 44
U.S.C. 1510.
The Code of Federal Regulations is sold
by the Supenntendent of Documents.
Pnces of new books are listed in the
first FEDERAL REGISTER issue of each
week.

MERIT SYSTEMS PROTECTION

BOARD

5 CFR Part 1201

Appeals Arbitration/Voluntary
Expedited Appeals Procedures

AGENCY: Merit Systems Protection
Board.
ACTION: Amendment of interim rules
with request for comments.

SUMMARY: The Merit Systems Protection
Board amends it mterim rules governing
its appeals arbitration procedures for
resolving matters subject to the
appellate jurisdiction of the Board. The
amendments change the interim
regulations published on March 18, 1983
at 48 FR 11399-11403 in several respects.
The primary change amends 5 CFR
1201.220 to provide that the standards
for filing petitions for review under the
expedited process reflect the same
standards as those that apply to the
formal procedure. This change
accommodates the Board's mtent to
ensure that both procedures reach the
same result regardless of the forum. The
second amendment changes the title of
the procedure from Appeals Arbitration
to Voluntary Expedited Appeals
Procedure. This cnange is made to
reflect the increased similarity to the
Board's formal procedure brought on by
the amendment to the petition for
review criteria. Furthermore, the title
change will eliminate possible confusion
between the Board's expedited process
and labor or grevance labor arbitration
practices.

The third changes concerns the time
allotted to the Board for the
adjudication of timely filed petitions for
review. 5 CFR 1201.221 is amended to
provide the Board thirty-five days to
adjudicate the appeal, from the date of
the certification of the file to the date of
issuance of the final Board order.

Techmcal changes necessary to
conform the above amendments are also
included m this notice. "
DATES: Interim rule effective June 29,
1984 through September 10,1934;
comments must be received on or before
July 30,1984. Appeals postmarhed June
29, 1984, or after will be subject to these
amended regulations.
ADDRESS: Comments may be mailed or
delivered to: Paul E. Trayers, Legislative
Counsel, Office of the Legislative
Counsel, Merit Systems Protection
Board, 1120 Vermont Avenue, NIV.,
Washington, D.C. 20419.
FOR FURTHER INFORMATION CONTACT.
Paul E. Trayers, Legislative Counsel,
(202) 653-7175.
SUPPLEMENTARY INFORMATION:

Background

Upon publication of this notice, the
Merit Systems Protection Board
modifies its mtern rules published on
March 18,1983 at 48 FR 11399-11403.
That notice inaugurated the Board's
Appeals Arbitration Pilot Project which
was designed to test the feasibility of
providing for an e.\pedited, cost-
effective and efficient alternative
dispute resolution system for the
adjudication of routine, nonprecedential
appeals. The pilot project was designed
to run for a minimum of one year, and in
a minimum of four regional offices:
Chicago, Denver, Seattle and San
Francisco.

Based on comments solicited through
that notice, training seminars and the
Board's own internal analysis of the
pilot project, tus notice amends the
interim regulations and further provides
that as of tlus date the Boston Regional
Office is subject to these reguilations.
Dallas Regional Office came into the
pilot program m October, 1983. The pilot
project is also extended to September
18,1984, at which time the Board will
review the desirability of maintaining or
modifying this procedure.

Voluntary Expedited Appeals Procedure

All appeals filed as of this date will be
subject to these regulations upon mutual
agreement of the parties.

The amendments include a
fundamental legal change m the criteria
used to satisfy the petition for review
requirements contained at 5 CFR
1201.115 of Subpart B and a change m
the title of the pilot project from Appeals

Arbitration to Voluntary Expedited
Appeals Procedure. These changes are
made based on recurring comments
solicited from the general public and
from the Board's own internal review of
the pilot program. The comments and
evaluations showed that the different
criteria for petitions for review raised
concerns as to whether the appeals
arbitration alternative would produce
the same results had the appeal been
processed under the formal procedure.
The purpose of the original expedited
review criteria was not to promote
different results but rather to provide
the Board with an expedited process for
the issuance of a final decision. A
review of the awards and final orders to
date reflect the consistency of the
deliberative process regardless of the
procedure used. Nonetheless, the Board
agrees with the commentators that
separate standards of review could
suggest different results. Further, the
regulations are amended to extend the
Board's decisional time on petitions for
review of expedited initial decisions
from 15 days to 35 days from the date
the file is certified as complete to
issuance of a final decision. This time
penod is extended to provide
Headquarters attorneys and support
staff additional time to prepare
appropriate draft final orders for the
Board members.

The third substantive change deals
with the title of the pilot project. Most
commentators, including the OPI,
Defense, HHS as well as AFGE, NFFE
and NAGE, noted that use of the term
arbitration would be confused with the
labor relations arbitration process.
Although it is recognized that the
concept of arbitration is not unique to
labor management relations,
nonetheless the weight of arbitration
experience in the Federal government is
primarily derived from the collective
bargaining obligation.

In addition, the amended petition for
review criteria lessens the perceptions
of adjudication distinction between the
Board's formal process and the
expedited system. Combining this
change with the elimination of the term
"arbitration" permits the Board to
describe the pilot project m a generic
fashion. The term "voluntary" means
that both parties to an appeal must
volunteer to use the procedure; if either
party chooses not to participate m the
process, the formal procedure will
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automatically be used. The term"expedited" means that the original
design feature of a 60-day decisional
deadline for the issuance of an initial
decision remains as it had under the
appeals arbitration procedure. These
amended procedures still draw from
several aspects of administrative
practice as well as traditional
arbitration concepts to provide a
practical alternative in the resolution of
routine appeals.

By offering the benefits of reduced
costs and an expedited time, the
voluntary expedited appeals procedure
should continue to present an attractive
alternative to both appellants and
agency management. As a primary
characteristic, its goal will be the
issuance of an expedited initial decision
-within 60 days from the date of the
acknowledgment order. The program is
being conducted on a pilot basis in the
Chicago, Dallas, Denver, San Francisco
and Seattle regional offices. Upon
publication of these regulations, the
Pilot Project will be extended to the
Boston Regional Office. The experience
under the new procedure is being
evaluated to determine whether it
should be modified, terminated, or
extended to other regions.

Filing requirements with respect to
timeliness and content of the appeal are
the same as those provided by
§ 1201.22(b) of the Board's appellate
regulations. In addition, the filing may
include a statement by the appellant or
representative specifically requesting
that the matter be processed under this
voluntary expedited appeals procedure.
The appeal and election will oe filed
with the appropriate regional office of
the Merit Systems Protection Board. The
appellant may, however, elect to -use the
expedited procedure anytime within ten
days of the date of the Board's order of
acknowledgment.

The agency will have 15 days from the
date of Board's order of
acknowledgment to file its designation
of representative and consent form, or to
decline use to the voluntary expedited
appeals procedure. Included in the
consent form will be a summary of the
facts and legal issues. Following receipt
of the designation of representative
form, the regional director will then
decide whether to accede to the request
to use the expedited procedure. While
the parties' request will be given great
weight, factors influencing the decision
are whether it appears likely that formal
discovery will be needed for a fair
resolution of the appeal, whether the
petition presents novel questions of law,
whether the issues are overly complex
or whether the region's caseload and

staffing prohibit further processing of
cases under the expedited procedure.
The regional director or his designee
may at any time prior to the issuance of
the expedited initial decision convert
the appeal to the formal MSPB appeal
process.

If the agency consents to use the
expedited pFoceduri, the parties will
jointly prepare the Joint Appeals Record
(JAR) including, but not limited to,
statements of issues, each party's
statement of position with respect to
those issues limited to three pages,
requests for hearing, witness lists with a
synopsis of proposed testimony, the
agency file required by 5 CFR 1201.25
and two dates mutually agreed upon for
the hearing. This Record will be filed
with the regional office within 30 days
from the date of the Board's order of
acknowledgment.

If the case is accepted for processing
through this new procedure, a specially
trained presiding official from the
regional office will adjudicate the
appeal. The hearing, if requested by the
appellant, may be held at the
employment site and be scheduled
within a 15-day period following
expiration of the time limit for the filing
of the Joint Appeals Record; otherwise
the Record will close on a date specified
by the presiding official. In any event,
the Record will close within 15 days
from expiration of the time limit for the
filing of the Joint Appeals Record.

The Director of the Office of
Personnel Management and the Special
Counsel may intervene as a matter of
right in those appeals that meet the
criteria of 5 U.S.C. 7701(d) and 1206(i),
-respectively.

Rules of procedure are to be liberally
construed to promote the ultimate goal
of an expedited resolution of the appeal,
with full disclosure of pertinent
information by both parties in the
presentation of their respective sides of
the appealed action. Therefore, formal
rules as to admissibility of evidence,
motions, filings of briefs, etc., will not
strictly apply to the voluntary expedited
process. While the burdens of proof will
not be altered in any way by the new
procedure, determinations as to
relevance, reliability, and fairness shall
be the primary consideration for
admission of evidence. While formal
discovery is not available, the parties
must include all known relevant
materials with their submissions. Every
Federal agency is obligated to make its
employees available on official duty
status to furnish sworn statements or to
appear as witnesses when requested to
do so. The presiding official may request
the production of additional information

or witnesses if he has a reasonable
basis to believe it will aid in the
resolution of the matter. In the event a
party fails to cooperate, the presiding
official may impose appropriate
sanctions.

The voluntary expedited appeals
procedure is intended to foster an
environment conducive to.the informal
settlement of disputes prior to the
issuance of an expedited initial decision,
The presiding official is authorized to
explore the possibility of a settlement
agreement at any time up to the actual
hearing. However, if either party does
not wish to discuss settlement, the
presiding official will terminate his
involvement in these discussions and
the appeal will be adjudicated. If a
hearing is conducted, it will be Informal
in nature.

If a settlement agreement, has been
achieved, the parties may enter such
agreement into the record which will
stand as the resolution of the appeal.
The Board will retain jurisdiction to
ensure compliance. If the parties choose
not to enter the settlement into the
record, the Board does not have
jurisdiction to enforce the settlement,

The presiding official will issue an
order dismissing the appeal with
prejudice when settlement occurs. If
settlement is not achievpd, the presiding
official will adjudicate the appeal and
issue an initial decision that summarizes
the basic issues, findings of fact and
conclusions of law, and upholds, sets
aside, or modifies the appealed action.
These decisions will be based on
authoritative legal precedents, including
Board decisions, but will not be
precedential in and of themselves and,
therefore, may not be cited as authority
in subsequent cases.

This expedited decision Is subject to
full review by the Board. The standards
of review are the same as those under
the formal appeals process, namely, that
new and material evidence, despite due
diligence, was not available when the
record closed, or the initial decision was
based on an erroneous interpretation of
statute or regulation. Any party to the
proceeding may file a petition for review
under these standards. The petition for
review must be filed and received by the
Board within 35 days of the expedited
initial decision and a supporting brief
limited to 15 pages must accompany the
petition. Opposition briefs of no more
than 10 pages may be filed within 15
days of the Board's forwarding of the
petition for review. The Board will issue
a final decision 35 days from the date
the file is certified for review.

The appellant retains the right of filing
an appeal from the Board's decision in
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the U.S. Court of Appeals for the Federal
Circuit.

The Board has found that good cause
exists for publication of these
regulations for interim effect in view of
the public interest served by the
immediate availability of a voluntary
expedited appeals procedure. The Board
invites public comments on these
regulations through July 30,1984.

Regulatory Flexibility Act

The Chairman, Merit Systems
Protection Board, certifies that the Board
is not required to prepare initial or final
regulatory analysis of this proposed
rule, pursuant to section 603 or 604 of
the Regulatory Flexibility Act, Because
of his determination that this rulewould
not have a significant economic impact
on a substantial number of small
entities, including small business, small
organizational units and small
governmental jurisdictions.

List of Subjects m 5 CFR Part 1201

Government employees.
Accordingly, the Merit Systems

Protection Board proposes to amend the
interim regulations at 5 CFR 1201.21
through 1202.25, and Subpart G,
§ 1201.200 through 1201.221, as follows:

1. The authority for Part 1201 reads as
follows:

Authority:. 5 U.S.C. 1101 et seq., unless
otherwise noted.

2. Section 1201.21 is amended by
revising paragraphs (c) and (e) to read
as follows:

§ 1201.21 Notice of appeal rights.

(c) A copy of the appeal form
contained in:

(1) Appendix I of this part if the
appeal will be filed in a regional office
where the voluntary expedited appeals
procedure is not in effect, or

(2) Appendix I-A of this part, if the
appeal-will be filed m a regional office
where the voluntary expedited appeals
procedure is in effect.

(e) In regions offering the use of the
voluntary expedited appeals procedure,
notice of the opportunity to request such
procedure set forth at § 1201.200 through
§ 1202.222, including a description of the
procedure.

3. Section 1201.24 is amended by
revising paragraphs (a](10), (b) and (c) to
read as follows:

§ 1201.24 Content of petition for appeal,
right to hearing.

(a) * * *
(10) A request that the matter be

processed under the voluntary

expedited appeals procedure set forth at
§ 1201.200 through § 1201.22 if such
procedure is available.

(b) Use of the forzn. Completion of the
form in Appendix I of this part, or
Appendix I-A of this part, if
appropriate, shall constitute compliance
with paragraph (a) of tlus section and
§ 1201.31 if a representative is
designated in the form. In regions
allowing the use of the voluntary
expedited appeals procedure, the
amended form in Appendix I-A of flus
part containing an entry for the election
of expedited process and an ex.planation
thereof will be used.

(c) Right to hearing. Under 5 U.S.C.
7701, an appellant has a right to a
hearing. Alternatively, the appellant
may choose to have the determination
based on the record. If the parties
choose to utilize the voluntary expedited
appeals procedure, the procedures for a
hearing shall be in accordance with
§ 1201.205.

4. In § 1201.25, paragraph (a)(6) is
revised to read as follows:

§ 1201.25 Content of agency response,
request for hearing.

(a)* * *
(6) A declination by the agency, if the

voluntary expedited appeals procedure
has been requested by the appellant and
the agency declines to use the process;

5. 5 CFR Part 1201, Subpart G is
revised to read as follows:

General

Sec.
1201.200 Scope and policy.

Election of and Filing for Voluntary
Expedited Appeals Procedure
1201.201 Election of voluntary expeditcd

appeals procedure.
1201.202 Filing of request for voluntary

expedited appeals procedure; contents;
time limits.

1201.203 Joint appeals record.
1201.204 Procedures for cases involving

allegations of discrimination.
Presiding Official and Hearing
1201.205 Selection and authority of

presiding official.
1201.208 Hearing.

Parties and Witnesses
1201.207 Witnesses.
1201.208 Intervenors.
Evidence
1201.209 Service of documents.
1201.210 Adnissibility.
1201.211 Production of evidence or

witnesses by request of presiding official.
1201.212 Stipulations.
1201.213 Official notice.

Sanctions
Sec.
1201.214 S=nctionz.

Heanng Procedure; Settlement; Expedited
Iital Decon
120125 Burden of prooL
1201.226 Closing the record.
1201217 Settlement.
1201.218 Expedited Initial lacision.

Petitions for Revzv
1201219 Petitions for Review.
1201.220 Standard of Review.
1201.221 FinalDecision.
1201.222 Judicial Review.

Authority: 5 U.S.C. 77016".

Subpart G-Volurnty Expedit Appeals
Procedure

General
§ 1201.200 Scope and po!cy.

(a] The rules in this subpart apply to
the voluntary expedited appeals
procedures of the Board. It is the
objective of the Board to establish a
simplified alternative dispute resolution
procedure vhich 1l provide employees
and agencies with a faster, less costly
process than Subpart B procedures to
resolve appealed actions, while also
assunng an impartial third-party forum
with full concern for fairness and the
rights of all parties.

(b) This pilot program vill be
conducted until September 18,1934, and
be available in six regional offices-
Boston, Chicago, Dallas, Denver. San
Francisco and Seattle. These amended
regulations will apply to appeals
postmarked on or after June 29,1934.

Election of and Filing for Voluntary
Expedited Appeals Procedure

§ 1201.201 ElectIon ofvo!untary expedited
appeals procedure.

(a) The appellant may request the
voluntary expedited appeals procedure
at the time of filing a petition for appeal.
In the event the appellant has not
elected the voluntary expedited appeals
procedure at the time of filing, appellant
will be allowed 10 days from the date of
the Board's order of acknowledgment to
elect flus alternate procedure. Such
election must be in writing. The date of
filing shall be determined by the date of
mailing indicated by the postmark date.

(b) Notice of election of the voluntary
expedited appeals procedure vll be
served on the agency in the Board's
order of acknowledgment. Within 15
days from the date of the Board's order,
the agency will file either a consent to
use the voluntary expedited process and
a designation of representative form or a
declination. Included in the consent will
be a summary of facts and legal issues
raised in the appeal. In the event the
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agency declines to use the expedited
process, it must timely file its response
to the petition for appeal in accordance
with § 1201.25 and note its declination of
the process.

f(c) The regional director or designee
f the MSPB office having jurisdiction

over the appeal retains final discretion
to process the case under the'voluntary
expedited appeals procedure or the
formal MSPB procedure. Such decision
will be made after receipt of the
agency's consent and summary of the
case. The regional director or designee
also retains the right to convert the case
to adjudication under Subpart B
procedures in the event circumstances
warrant, such as whenever it appears
that discovery is required, novel
questions of law are raised at the
hearing or in briefs, or issues arise that
do not lend themselves to resolution m
an expedited process.

§ 1201.202 Filing of request for the
voluntary expedited appeals procedure;
contents; time limits.

(a) The filing, time limits and content
requirements of the petition for appeal
processed under this subpart shall
comply with the provisions of
§ § 1201.22-1201.26 of Subpart B, unless
these regulations expressly provide
otherwise.

(b) Within 15 days from the date of
the Board's order of acknowledgment,
the agency will file a designation of
representative and consent form,
including a summary of facts and legal
issues raised in the case or decline to
use the process.

§ 1201.203 Joint appeals record.
(a) Within 30 days from the date of

the Board's order of acknowledgment,
the parties will file a Joint Appeals
Record including, but not limited to:

(1) Each party's statement of issues;
(2) Each party's statement of position

with respect to those issues limited to
three pages;

(3) Requests for hearing;
(4) Witness lists, including a

statement of the anticipated testimony
of each witness;

(5) Any objections to the appearance
of any witness requested by the
opposing party;

(6) The agency file required by
§ 1201.25; and

(7) Two dates, mutually agreed upon
by the parties for the hearing, no later
than 15 days beyond the day the Joint
Appeals Record is to be received by the
Regional Office.

(b) The parties must submit all known
relevant material in the Joint Appeals
Record. Evidence may not be submitted
at the hearing unless the presiding

official determines that good cause is
shown for the late submission.

§ 1201.204 Procedures for cases Involving
allegations of discrimination.

The provisions for the processing of
cases involving discrimination are not
abridged by the use of the voluntary
expedited appeals procedure. Section
1201.152, however, does not apply to the
adjudication of cases involving
allegations of discrimination if they are
processed under this alternate expedited
process.

Presiding Official and Hearing

§ 1201.205 Selection and authority of
presiding official.

(a) The regional director will appoint
the presiding official taking due account
of scheduling difficulties, workload
requirements or conflicts of interest

(b) The presiding official shall have
the authority to rule on parties'
procedural requests. However, the
presiding official shall issue the
expedited initial decision no later than
30 days from the date the Joint Appeals
Record is received by the Board.

(c) The presiding official shall have
the authority to take all necessary
action to avoid delay in the disposition
of the proceeding and to conduct a fair
and impartial hearing including the
authority to regulate the hearing,
maintain decorum and exclude from the
hearing any disruptive person.

(d) Unless these regulations expressly
provide otherwise, the presiding official
will follow the regulations under 5 CFR
Part 1201, Subpart B.

§ 1201.206 Hearing.
(a) If the appellant requests a hearing,

or if the presiding official approves any
agency request for a hearing, the hearing
will be scheduled within 15 days
following the due date or receipt of the
Joint Appeals Record, whichever is
earlier.

(b) The hearing will be informal.
Election of the voluntary expedited
appeals procedure constitutes a waiver
by the parties of a verbatim record.

(c] The hearing will be held at the
employment site.

Parties and Witnesses

§ 1201.207 WitnesSes.
Every Federal agency will make its

employees available to furmsh sworn
statements or to appear as witnesses at
the hearing when requested by the
presiding official. Witnesses are on
official duty status when providing such
statements or testimony.

§ 1201.208 Intervenors.
(a) The Director of the Office of

Personnel Management may intervene
as a matter of right pursuant to 5 U.S.C.
7701(d)(1). Such intervention shall be
made at the earliest practicable time.

(b) The Special Counsel may
intervene as a matter of right pursuant
to 5 U.S.C. 1206(i). Such intervention
shall be made at the earliest practicable
time.

Evidence

§ 1201.209 Service of documents.
Any documents submitted to the

presiding official shall be served upon
all parties to the proceeding.

§ 1201.210 Admissibility.

Formal rules as to admissibility of
evidence will not be applied although
they will be used as guidance for the
conduct of the proceeding. Rules qf
procedure shall be liberally construed to
facilitate full and frank disclosure by
both parties. Parties have the duty of
including all known relevant materials
in their submissions.
§ 1201.211 Production of evidence or
witnesses by request of Presiding Officlal.

The presiding official may request the
production of information or witnesses If
he or she has a reasonable basis to
believe that it will be germane to the
case.

§ 1201.212 Stipulations.
The parties may stipulate to any

matter of fact.

§1201.213 Official notice.
The presiding official, on his or her

own motion or on motion of a party,
may take official notice of matters of
common knowledge or matters that can
be verified. Official notice taken of any
fact satisfies a party's burden of proving
the fact noticed.

Sanctions

§ 1201.214 Sanctions.

The presiding official may impose
sanctions upon.the parties as necessary
to serve the ends of justice, including
but not limited to the instances set forth
in paragraphs (a), (b), and (c) of this
section.

(a) Failure to comply with a request. If
a party fails to comply with a presiding
official's request for information or
witnesses within the party's control
which the presiding official believes to
be necessary to resolve the issues, or a
party fails to cooperate or act in good
faith, the presiding official may:
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(1) Draw an inference in favor of the
requesting party with regard to the
information sought;

(2) Prohibit the party failing to comply
with-such request from introducing
evidence concerning or othervse
relying upon testimony relating to the
information sought;

(3) Permit the requesting party to
introduce secondary evidence
concerning the information sought; or

(4] Strike any part of the submissions
of the party failing to comply with such
request dealing with the subject matter
of the request.

(b) Failure to prosecute or defend. If a
party fails to prosecute or defend an
appeal, the presiding official may
dismiss the action with prejudice or rule
for the appellant

(c) Failure to make timely filing. The
presiding official may refuse to consider
any information which is not filed m a
timely fashion in compliance with this
subpart or with his or her request.

Hearing Procedure; Settlement
Expedited Initial Decision

§ 1201.215 Burden of proof.
Section 1201.56 of Subpart B applies.

§ 1201.216 Closing the record.
(a] When a hearing is convened, the

record will close at the conclusion of the
hearing unless otherwise specified by
the presiding official.

(b) When a hearing is not convened,
the record will close on the date set by
the presiding official as the final date for
the receipt of submissions of the parties.

(c) In any event, the record will be
closed no later than 15 days from the
due date of the Joint Appeals Record.

(d) Once the record is closed, flu
additional evidence or argument will be
accepted unless, in the presiding
official's discretion, he or she

determines that the party seeking such
admission has shovn that new and
material evidence has become available
which was not readily available prior to
the closing of the record.

§ 1201.217 SettlemcriL

(a) Settlement d'iscuson. Informal
settlement of the dispute will be raised
by the presiding official with the parties
prior to the hearing or, if no hearing is
requested, within 15 days after the filing
of the Joint Appeals Record. Prohibitions
against ex parte communications during
settlement discussions will be waived
by the parties. If either party does not
wish to discuss settlement or the matter
cannot be settled informally, the
presiding official will proceed with the
hearing if one has been requested. At
any time until the issuance of an
expedited initial decision the parties
may enter into a settlement agreement.

(b) Agreement. If the parties agree to
resolve the dispute without a decision
on the merits of the case, the settlement
agreement will be the final and binding
resolution of the appeal, and the

presiding official will dismiss the appeal
with prejudice.

(1) If the agreement is offered into the
record by the parties and approved by
the presiding official, it will be made a
part of the record, and the Board will
retain jurisdiction to ensure compliance
with the agreement;

(2) If the agreement is not entered into
the record, the Board will not retain
jurisdiction to ensure compliance.

§ 1201.218 Expeditcd Initial decclon.

(a) If settlement is not reathed, the
presiding official will adjudicate the
appeal and issue a v.ritten decision
within 15 days after the record is closed.
The decision will include a summary of
the basic issues, fi'ndings of fact and

conclusions of law, a holding affimrning
reversing or modifying the appealed
action and order appropriate relief.

(b) E:.pedited initial decisions are not
precedential.

(c] This e.Npedited initial decision will
become final after 35 days and is
binding upon the parties if no petition
for re% iew is filed.

Petitions for Review

§ 1201.219 Petitions for revIew.
(a) Any party may file a petition for

review w ith the Board of the expedited
initial decision.

(b) Petitions for review must be filed
v.ithm 35 days from the date of the
decision. Supportive briefs must
accompany the petitions for review and
be limited to 15 pages. Opposition briefs
must be received by the Board within 15
das from tLe date of the Baard's
forwarding of a copy of the petition for
re%,ew to the opposing party and be
limited to 10 pages. The record shall
close at the time the brief in opposition
is scheduled to be received by the
Board.

§ 1201,220 Standard of review.
Section 1201.115 of Subpart B shall

apply.

§ 1201.221 Final decision.
The Board ill issue a final decision

no later than 35 days from the date the
file is certified as complete for reiew.

§ 1201.222 Judiclal revia-v.
Any employee or applicant for

employment adversely affected by a
final order or decision of the Board may
obtain judicial review under the
provrisions of 5 U.S.C. 7703.

6, Appendix I-A is added to Part 1201
to read as follows:
E!LLWiG CoDE 74,-0l-U
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APPENDIX I-A

UNITED STATES MERIT SYSTEMS PROTECTION BOARD USE OKLY
UNIEDSTAES APPEAL

INSTRUCBiONS: The tpm~~s vctm firzs om help you pruvse valuabler taormazoo to the U.S. I/em Systems Peotoction Board C(Th Scurd") when ) file .1 peal Yo. eot
roeuredt to user this fierm. and you are end Iesllcd to answerng~ the qusrooaos the fouris if you fed tlether wc tnoaeotm you with to provide wowever. dyes do
mot u=e the form yor eppes dotontl seat roply wob the Board's rcp L Your agecy's prsoel. c. wil provde you wih a copy of th: fvuI3:=
mpca reqrol and t. Bord adve yes to review the.
All M apelnsts who elect to ue this form should corplete Per I throuh Il1 Ocly tl who are *-e.sing ll•ecuo-m-Force (RIP) actiom are r .red to
com .e Pan IV. ALL APPELLANTS should also ao a Ld dJr the form i the p provd-d 1 the rd e i e4 todavc, ati=oS ap roval of the coe cats the notite
forM
In fililnS out this faot. wherever the tpace provided is toti crt you may add addioza palm Iyou do so, pleate put yo mete and Sevl Sevunly Nmbee at the
top of the iae. mod iodtcste by number whicb qe moo you =t twcig.

WHERE TO FILE-You or your rpreseotative are required to fiMe cea rtoz 02d thre co oatds foz tcg with mt attachments with the Boards field
office tdeoriti.d go the dro rr:toeprosofd by the Ajicry FitlZ moot be et other by =roouid deivsrey d Tnm aol bunoss h=rs to the- syptpro ale Board

IeId off'ce or by mad addrescsed to that cirwe The Board recoicsch but dons = req or t p's c ethed tasl

PRIVACY ACT STATEUENT

The form ro q, to peesor al arrat.o wtuch m rsevant ard necessaqy to rnuh a You shld know th a.t ea ;sco o the U.S. Marr Sysem ProtetorscB d cn appeal
decason m ycy appeal The U S MWrnt Systernm PIOtecLon Board cot s torrfriahon am f-l asdiarltIve dechi=e arxd. as oh, we avaftlo to te lic LrtMrs
in order to proces appeasolrts a e aat" r eguAtcry autry Si" your appeaj =asbos of te Freedom of lnosrotcn AAL Atomio-iy it is pozse Mat li-forrbah
s a volunary actin you are not reqied to groe a e m onou~n a ouIrs{dk your C clay be eleuWsd me rord by the Freedom of Intonlrtah o

cosetr itI Hoorcy. f:,t tot surpply tMe U-. Moe sSz:Qno Prolecton Boad wlt AMt Scene kdaaon tabout yoep;* ~a vla be tusd in depitr ctald form ms a data
01l the in! ton eiriSsat to tracts a deemour case Could resutin hi s realon~t of fee for pregren $%t.atcm
Your oppwi

PART L APPELLANT iDENTiFICATION
I. NAME (Last, fims middle) 2. SOCIAL SECURITY NUMBER

3, PRESENT ADDRESS (umberr andirteet. cityair. and ZIP code) 4. HOME PHONE (Indude arem code)

5. OFFICE PHONE (Include area code)

PART IL APPEALED ACTION
6. BRIEFLY DESCRIBE AGENCYACTION YOU WiSH TO APPEAL AND ATTACH ANY RELEVANT DOCUMENTS

I

(A. V0IEIIRYO EToO'I t TZU5I P1JE1. r A XTIR AFPZWIFE aTO 7Mv BOM, NZ AYMLZA2r MhY El Im Wxi~tnIw
IN== TW LS FXaT=Woi _AS Arl 7L .TnVE'1 MOMc PDOtL MMT APPLUS PO. (h detailed ersrlanatran of Etse
llluntry bqxfted Appeals Pooedm Lo attaihed to tus tjoes.) Pis CH= I0E Cf = B'c.S BELDf.

0 tS, I ELur oct voow zi~rl r AppsuT PPoanU

7. NAME AND ADDRESS OF ACTING AGENCY (Inc~luding Burea. or other DiLao ort well az htreer cddre= . A EL ANS POSITION TITLE AT TIl OF ACTION
dsyc stat. and ZIP code)

9. GRADE AT TIME ID SALARY AT TIME OF ACTION
OF ACTION 1

S PER

11. ARE YOU A VETERAN OR ENTITLED 12. TYPE OF APPOINTMENT 13.TYFPOFSERVICE 14. LENGTH OF GOVER. IS LENGTH OF SERVICE
TO THE EMPLOYMENT RIGHTS OFA~ oTmoay 0Ap~at ocpor MENT SERVICE WITH ACTING AGENCY
VETERAN? = D pk DCc
a0NO0 DYES a eoaret C Teem Ci Exmpo

10. ARE YOU RETIRED? ISA. IF YES. DATE OF RETIREAENT(Mandi. day, year) 17. VJERE YOU SERVING A PROBATIONARY DR TRIAL
PERIOD AT TIME ACTION WAS TAKEN BY THE
AGENCY?

Na OYES nNO D YES

1. DATE WRITTEN PROPOSED ACTION NOTICE 19. DATE FINAL DECISION NOTICE RECEIVED (Mout., E0, EFFECTIVE DATE OF ACTION (Mont& day, yar)
RECEIVED (AUonfh. day ye=r) (Attach coPY) dhy year

E02;33-101 - NEN 7t.4O-O1.-0E3-122D
MERIT SYSTEMS PROTECTION BOARD
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21. %-KY DO YOU TMK4 THE AGENCY WAS WRONG IN TAJErX TK.3 ACTIOU? (Exjp"' &XrJy)

23. HAVE YOU. OR ANYONE ON YOUR BEHA. FED A FORMAL GR:EVANE OR CODPLA.-iT. INCUPM3 AM L'9A L'.E ARACTECMAPS WfH YOUR AGENCY
OR ANY OTHER AGENCY CONCERN.:G TS MATTER?

a NO O YES (Af=lh py)

231L F YES. DATE FEED (Mcmk& dcy. Yrzr) 238. PLACE FILED (Atm7 cad tauJ23: HAS CEQ=M4 SEEN tSZILO?

aNO OYES

230. IF YES. DATE SSUED f(Muk diy. )j.,) 2ZE KAE OF WM3 0FFMJ. 23F ITL OF .S,3 Cf FZLj.

24. IF YOU BEIEVE YOU WERE DSCRtM'NATED AGANST BY THE AGENCY BECAUE OF E ,HER YOUR RA EC4I RLaN- SEX kT rAL CAR5z, UA5L.'TAI
STATUS. POLMAL AFFIATION. HA% APPMIS COxDKTION. OR AGE. AWE SO AND E)WLXW IW YCJ EZ.LIV IT TO I. TRWJE YOU WOT I 61A1.. Eli
EXAMPLES. HOW YOU WERE DISCRIMMNATED AG-'AST.

25. HAVE YOU FILED A C~-CTI'~NATIOH CO4PU4NT ~.TR4
ML HAVE YOU RLED A =--,C'NA. TION COI&PLANT %%iTH

YOUR AGENCY OR AMY OTHER AGENCY? DNO

2. IF YES. DATE FEE (Mock ,dc PACE Fm C4v--y end Aix

0 YES UO". c9q,

W-0 KAS THfE KEN A COS-i

a14 NOaYES
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23. YOU HAVE A R14GHT TO A HSAW.N3 CN THIS APP AL F YOU DO NOT WAnT A HAR;NG. THe%ARD LL MLAKE ITS .CSSON ON TH BA SIS OF TmE OCUMEiTS
YOU AND THE AGENCY SUZTJT DO YOU WANT A HEARING?

al w 0 yr.
IF YOU cH- oO=. TO HAVE A HFJ:_.A;%G I".F BOA.RD W.ILL N'OTIFY YOU V, EN AN %V-FR E IT 13 MO BE HELD

n
.

a, YOiJ HAV. THE RIGHT TO D,:n-NATE CO.::O-D TO REPRESENT YOU ON 1h II-"EAI. ITHEE A -'REES TO DO CO. THIS PERSON WOES NOT HAVE TO EZ AN
fTTc.-.JZ-. THE =SiTNSY HAS A RliMIT TO ONALLENSS YCIJR CH04CE W~ A rZF-E4-ENTATrIVE IF 1'H:SR IS A CONFLICT OF INTERESr-O FCGONflO YOU MAY
CN-A1I YOUR DZEAIO" N Oq: A RE 'nITATi,'E AT A LATER DATE. IF YOU O Dr-I a CUT L%3T OTFY THE COARD FROMn-?LY OF ANY CHANGE.

27A "I HEREBY CESI ATE TO SERVE AS MY REPRESENTATIVE DURING THE COURE OF THIS
- APPEAL I UNDERSTAND THAT MY REPRES-NTATIVE IS AUTHORIZED TO ACT ON MY EEIHALF."

278, YOUR SIGNATURE 27 DATE 27D. REPRESE.NrATIVE'S SIGNATURE (ifany) 27E DATE

27P REPRESENTATIVES ADDRESS 27G. REPRESENTATIVE'S EMPLOYER

20 YOU MAY BE PERMI1TED TO CALL WITNESSES ATA HEARING UPON THE APPROVAL OF THE PRES!DNG OFFICIAL IF YOU INTEND TO DO SO. PROVIDE THEIR NA 2S
AND A BRIEF STATEMENT OF THEIR RELATIOUZNP TO THE CASE. YOU WiLL BE PERMITTED TO REQUEST OTHER WITNESSES LATER IF YOU DO NOT LIST THEM
NOW,

A. NAME B. RELATIONSHIP TO CASE

PART IV. REDUCThONH44-FORCE (RIF)

INSTRUCTIONS: FILL OUT THIS PART ONLY IF YOU ARE APPEALING FROM A REDUCTION-IN-FORCE (RIF). YOUR AGENCY'S PERSONNEL OFFICE CAN
FURNISH YOU MOST OF THE INFORMATION REQUESTED BELOW.

(Ctinua m the ext pate)
OPflONAI. FOAM 233 010 FAGK 3

IONO DYES

37. EXPLAIN WHY YOU BEUEVE YOU SHOULD NOT HAVE BEEN AFFECTED BY THE REDUCTIDN _N-FOE. (Eaxplanadas could tnelrde: You "e p!wcd In th: wv.en
tenure sut rvp* oan tnm *w made In the ompupatko f o ur service comptusoon dvc coneddws area waos too narow impmperly rerhd for stpaatkn fmm
comyotiliive keE on exception woo made to the requLr I~* ofs oe'ecdwn.fuMl3Oday node v= notigtwr.W yu belient you can "bump" a pewxn he a Jow, tenure rb
group., or any other rawn Pkasepxide as much sinformation asposobte rqading each ruawo.)
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Attachment to Appendix I-A: Voluntary
Expedited Appeals Procedure

Employees or applicants for employment
who are entitled to file an appeal before the
Board may elect the voluntary expedited
procedure as an alternative to the formal
Board procedures. The goal of this expedited
process is the issuance of a nonprecedential
award in routine cases within 60 days of the
election of the voluntary expedited appeals
procedure.

If an employee or an applicant for
employment elects to use this alternative
procedure, the employing agency will be
allowed to elect or decline the procedure as
well. In the event the employing agency does
not wish to use the expedited procedure, the
appeal will be processed in accordance with
the existing Board procedures.

If the agency also elects the voluntary
expedited appeals procedure, the regional
director will review the summary of the case
filed by the agency and determine whether
the case is appropriate for the alternative
procedure. The standards used in making this
determination will be the routine, non-
precedential nature of the appeal as well as
workload requirements and availability of
resources in the regional office.

If the case is processed under this
expedited process, the parties will be notified
by an Order of Acknowledgment of their
obligation to file a Joint Appeals Record
containing statements of issues and positions
with respect to those issues, requests for
hearing, witness lists, the agency's file and
two dates agreed upon by the parties for the
hearing. A presiding official specially trained
in informal dispute resolution will contact the
parties during this time to ensure that the
parties understand their obligations and help
promote an environment conducive-to
informal settlement.

In the event settlement is not achieved, a
hearing, if requested will be held at the
employment site within 15 days from the date
the Joint Appeal Record is due. The presiding
official will then issue an expedited mtital
decision no later than 15 days from the close
of the hearing. If no hearing is requested, a
decision on the record will be issued within
30 days from the date of the Joint Appeals
Record.

Any party may file a petition for Board
review of the expedited initial decision 35
days from the date of the decision. The
criteria for review are the same under both
the voluntary expedited appeals procedure
and the formal appeals procedure.

Dated June 22, 19B4.
For the Board.

Herbert E. Ellingwood,

Chairman.

iFR Doc. 84-17025 Filed 6-28-34:8:45 am]
BILL1NG CODE 7400-01 4

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 51

United States Standards for Grades of
Carrots for Processing

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This rule revises the
voluntary U.S. Standards for Grades of
Carrots for Processing. Industry
requested a revision to bring them in
line with current cultural and processing
practices by taking into account new
technology used to harvest and prepare
raw carrots for processing. The
Agricultural Marketing Service has the
responsibility, in cooperation with
industry, to maintain the currency of its
standards.
EFFECTIVE DATE: July 30,1984.
FOR FURTHER INFORMATION CONTACT.
Michael V Morrelli, Fresh Products
Branch, Fruit and Vegetable Division,
Agricultural Marketing Service, U.S.
Department of Agriculture, Washington,
D.C. 20250, (202) 447-2011.
SUPPLEMENTARY INFORMATION: This rule
has been reviewed under USDA
Procedures and Executive Order 12291
and has been designated as "nonmajor."
It will not result in an annual effect on
the economy of $100 million or more.
There will be no major increase in cost
or prices for consumers, individual
industries, Federal, State and local'
government agencies or geographic
regions. It will not result in significant
effects on competition, employment,
investments, productivity, innovations,
or the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

William T. Manley, Deputy
Administrator, Agricultural Marketing
Service, has certified that this action
will not have a significant economic
impact on a substantial number of small
entities, as defined in the Regulatory
Flexibility Act, Pub. L. 96-354 (5 U.S.C.
601), because it reflects current
marketing practices,

This revision makes the following
changes:

(1) Provides for the grading of carrots
delivered in both topped and crowned
form. The original standards applied to
topped carrots only.

(2) Brings the U.S. No. 2 grade in line
with current contractural arrangements
by reducing from 25 to 15 percent the
amount of unusable material allowed on
carrots that are badly misshapen,

excessively rough, or seriously damaged
by any cause.

(3) Piovides specific definitions for
scoring watercore, oil spray, growth
cracks, air cracks, freezing and soft rot.

(4) Specifies that carrots under 2
inches in length shall be considered
unusable material.

(5) Updates the format of the
standards.
A proposal to revise these standards
was published in the Federal Register on
January 5,1984 (49 FR 603- 05). Copies
were widely distributed to interested
growers, processors, and Industry
organizations for review and comment.

The period for comments ended on
March 16, 1984. and written comments
were received from two processing
companies and a growers' cooperative.
Respondents were in agreement with the
proposal except on the scoring of
uncrowned carrots, and the definitions
of growth cracks and air cracks.

The growers' cooperative indicated
that crowns or portions of crowns
remaining attached to crowned carrots
should not be removed and scored as
unusable material, but that such carrots
should be segregated from the crowned
carrots and the percentage reported.
Grower payments are based on the
overall percentage of crowned carrots
delivered.

A processing company pointed out
that growth cracks more than one-eighth
inch in width would not materially
detract from the processing quality of
the carrots. They also suggested that a
specific definition for damage by air
cracks be included In the standards. The
foregoing minor changes from the
proposal are incorporated in this final
rule.

After careful review of comments
presented by interested persons, the
U.S. Department of Agriculture has
determined that the issuance of these
revised standards will benefit users in
that they will be more in line with
current cultural and processing
practices.

List of Subjects in 7 CFR Part 51

Agriculturalcommodities.

PART 51-AMENDED]

Accordingly, in Subpart-United
States Standards for Grades of Carrots
for Processing, § § 51.4146 through
51.4157 are removed and § § 51.4140
through 51.4145 and the table of contents
for this Subpart are revised to read as
follows:
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Subpart-United States Standards for
Grades of Carrots for Processing

Sem.
51.4140
51.4141
51.4142
51.4143
51.4144
51.4145

General.
Grades.
Crowning or toppig requirements.
Size.
Tolerances.
Definitions.

Subpart-United States Standards for
Grades of Carrots for Processing

§ 51A140 General.
(a) Compliance with the provisions of

these standards shall not excuse failure
to comply with provisions of applicable
Federal or State laws.

(b) The accompanying grades for
carrots are intended to facilitate
transactions between growers and
processors who may wish to use a
purchasing system based upon the
quality of carrots delivered.

(c) In the application of these
standards it is assumed that in most
instances sellers will not sort their
carrots into lots of U.S. No. 1 and U.S.
No. 2 grades before delivery to the
buyer. Upon delivery, the inspector will
select representative samples and
determine the percentage of each grade.
Under such a procedure, there is no
need for tolerances.

§ 51.4141 Grades.
(a) "U.S. No. 1" consists of carrots

which meet the following requirements:
(1) Basic requirements:
(i) Similar varietal characteristics;
(ii) Firm;
(iii) Fairly well colored;
(iv) Fairly well formed; 0
(v) Fairly smooth, and,
(vi) Not woody.
(2) Free from: Unusable material.
(31 Free from damage by:
(i] Soft rot;
(ii) Growth cracks;
(iii) Sunburn;
(iv) Green core;
(v) Pithy'core;
(vi) Watercore;
(vii) Internal discoloration;
(viii) Oil spray,
(ix) Freezing;
(x) Dry rot;
(xi) Other disease;
(xii) Insects; and..
(xiii) Mechamcal or other means.
(4) Free from serious damage by: Soft

rot.
(b) "U.S. No. 2" consists of carrots

which meet the following requirements:
(1) Basic requirements:
(i) Similar varietal characteristics;
Iii) Firm;
(iii) Fairly well colored;
(iv) Not badly misshapen;
(v) Not excessively rough; and,

(vi) Not woody.
(2) Free from: Unusable material.
(3) Free from damage by: Soft rot.
(4) Free from serious damage by:
(i) Soft rot and.
[ii) Any other cause.
(c) For crowming and topping

requirements see §i 51.4142.
[d) For size requirements see

§ 51.4143.
(e) For tolerances see § 51.4144.

§51.4142 erowning or topping
requiremerts.

(a) Carrots shall be specified as
crowned or topped.

(1) Crowned carrots shall have the
crowns cut off the root reasonably
perpendicular to the longitudinal ams.
All uncrowned carrots shall be
separated from crowned carrots and the
percentage of such carrots determined.

(2) Topped carrots shall have the tops
or sprouts cut, snapped, or twisted off to
within three-fourths inch of the crown of
the root, or to any other specified length.
All portions of leaf stems or sprouts
over three-fourths inch long, or any
other specified length, shall be
considered as unusable material
(section 51.4145).

§ 51.4143 Size
(a) Unless otherwise specified, the

minimum length shall be not less than 3
inches, provided that roots under 2
inches in length shall be considered
unsable material.

(b) The minimum and maximum
diameters for U.S. No. 1 and U.S. No. 2
grades may be specified by agreement
between the buyer and the seller.

§ 51.4144 Tolerances.
In the application of these standards

to determine the percentages of carrots
in the lot which meet the requirements
of the respective grades, no tolerances
apply. However, for the purpose of
determining compliance with one of the
foregoing grades the following
tolerances, by weight, are provided in
order to allow for variations incident to
proper grading and handling:

(a) For defects. Ten percent for carrots
in any lot which fail to meet the
requirements of the specified grade.
including therein not more than 3
percent for carrots .hch are damaged
by soft rot and included in this latter
amount not more than 1 percent for
carrots which are seriously dama-ed by
soft rot.

(b) For unusable material. Two
percent in any lot.

(c) For size. Ten percent for carrots in
any lot which fail to meet the specified
size requirements, included therein not
more than 5 percent for carrots which

fail to meet the specified minimum
diameter or length.

§ 51.4145 DefinitIons.
(a) "Similar varietal characteristics"

means that the carrots are of the same
general type.

(b) "Firm" means that the carrot is not
soft, flabby or shrveled.

(c) "Feirly well colored" means that
the outside and inside color of the carrot
is orange, orange red, or orangeoscarlet
but not a pale orange or distinct yellow
color.

(d) "Fairly well formed" means that
the carrot is not forlhed, or materially
crooked, or otherwise nmsshapen to the
extent that, in the process of trimming a
loss of over 5 percent, by weight, of the
root is incurred in excess of that wich
would occur if the root were perfect.

(e) "Fairly smooth" means the carrot
is not rough. ridged, or covered with
secondary rootlets to the extent that, in
the process of trimming, a loss of over 5
percent, by weight, of the root is
incurred in excess of that winch would
occur if the root were perfect.
(f) "Woody" means that the flesh of

the carrot is tough and fibrous.
(g) "Unusable material" means pieces

of carrots under 2 inches in length, loose
tops, loose dirt, adhering caked dirt,
veeds or other foreign matter, portions
of attached tops or sprouts in excess of
the specified length or, loose crowns or
portions of crowns. Carrots with
adhering caked dirt, and tops or sprouts
longer than the required or specified
length shall not be scored against U.S.
No. I or U.S. No. 2 grades, but such
material shall be removed from the
carrot and scored as unusable material.

h} "Diameter" means the greatest
dimension of the root taken at right
angles to the longitudinal axis.
(i} "Bady missapen" means that tie

carrot is forked or misshapen to tle
extent that, in the process of trm n,. a
loss of over 15 percent, by weight, of the
root is incurred in excess of that which
would occur if the root were perfect.
j) "Excessively rough" means that tke

carrot is rough or ridged to the ewtent
that in the process of trimming, a loss of
over 15 perccnt, by weight, of the root is
incurred in e::cess of that which would
occur if the root were perfect.

(hi "Damage" means any specific
defect defined in this section; or an
equally objectionable variation of any
one of these defects, any other defect, or
any combination of defects, wh-ch
materally detracts from the processing
quality of the carrot, or which cannot be
removed in the process of trimming
without a loss of more than 5 percent, by
weight, in excess of that which would

26707



26708 Federal Register / Vol. 49, No. 127 / Friday. Tune 29. ,a984 / RulAR nnd Rpoiilmtnnn
Federal ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ -Reitr/ Vl 9-o 2 rd v ln 9 18 ue n euain

occur if the root were perfect. The
following specific defects shall be
considered as damage:

(1) Watercore when moderately
discolored.

(2) Oil spray when materially
detracting from the processing quality of
the carrot, or causing an oily flavor.

(3) Growth cracks when not smooth or
not shallow, or when materially
detracting from the processing quality of
the carrot.

(4) Air cracks when excessively deep
or wide, or when materially detracting
from the processing quality of the carrot.

(5) Freezing when any amount affects
the root.

(6) Soft rot when any amount affects
the root.

(I) "Serious damage" means any
specific defect defined in this section; or
an equally objectionable variation of
any one of these defects, any other
defect, or any combination of defects,
which seriously detracts from the
processing quality of the carrot, or
which cannot be removed in the process
of trimming without a loss of more than
15 percent, by weight, in excess of that
which would occur if the root were
perfect. The following specific defects
shall be considered as serious damage:

(1) Watercore when severely
discolored.

(2) Oil spray when seriously
detracting from the processing quality of
the carrot, or causing an oily flavor.

(3) Freezing when any amount affects
the root.

(4) Soft rot when affecting more than
15 percent of the total weight of the root.
(Agricultural Marketing Act of 1946, secs. 203,
205, 60 Stat. 1087, as amended, 1090, as
amended [7 U.S.C. 1622, 1624])

Done in Washington, D.C. on June 26,1984.
William T. Manley,
Deputy Administrator, Marketing Program
Operations.
[FR Doec. 84-17428 Filed 8-28-4: 8:45 am]

BILUNG CODE 3410-02-M

7 CFR Part 910
[Lemon Reg. 470]

Lemons Grown in California and
Arizona; Limitation of Handling
AGENCY: Agricultural Marketing Service,
USDA.
ACTIOn: Final rule.

SUMr.MARY: This regulation establishes
the quantity of fresh Califorma-Afizona
lemons that may be shipped to market at
300,000 cartons during the period July 1-
7, 1984. Such action is needed to provide
for orderly marketing of fresh lemons for

the period due to the marketing situation
confronting the lemon industry.
EFFECTIVE DATE: July 1, 1984.

FOR FURTHER INFORMATION CONTACT:
William J. Doyle, Chief, Fruit Branch,
F&V, AMS, USDA, Washington, D.C.
20250, telephone 202-447-5975.
SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Secretary's Memorandum 1512-1 and
Executive Order 12291, and has been
designated a "non-major" rule. William.
T. Manley; Deputy Administrator,
Agricultural Marketing Service, has
certified that this action will not have a
significant economic impact on a
substantial number of small entities.

This final rule is issued under
Marketing Order No. 910, as amended (7
CFR Part 910) regulating the handling of
lemons grown in California and Arizona,
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674).
The action is based upon
recommendations and information
submitted by the Lemon Administrative
Committee and upon other available
information. It is found that this action
will tend to effectuate the declared
policy of the Act.

This action is consistent with the
marketing policy currently in effect. The
committee met publicly on June 26,1984,
at Los Angeles, California, to consider
the current and prospective conditions
of supply and demand and
recommended a quantity of lemons
deemed advisable to be handled during
the specified week. The committee
reports that lemon demand is good.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation is based and the effective
date necessary to effectuate the
declared purposes of the Act. Interested
persons were given an opportunity to
submit information and views on the
regulation at an open meeting. It is
necessary to effectuate the declared
purposes of the Act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

List of Suojects in 7 CFR Part 910
Marketing agreements and orders,

California, Arizona, Lemons.

PART 910-[AMENDED]

Section 910.770 is added as follows:

§ 910.770- Lemon Regulation 470.
The quantity of lemons grown in

California and Arizona which may be
handled during the period July 1, 1084,
through July 7, 1984, is established at
300,000 cartons.
(Secs. 1-19, 48 Stat. 31, as amended: 7 U.S.C.
601-674)

Dated: June 27,1984.
Thomas R. Clark, a

Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.
IFR Doc. 84-17515 Filed 6-28-P4: &45 am]
B!LUNr CODE 3410-02-M

7 CFR Part 989

Raisins Produced From Grapes Grown
in California; Suspension of Certain
Provisions

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This final rule suspends a
sentence in § 989.67(j) of the Federal
marketing order for California raisins
dealing with the pricing of reserve
raisins offered to handlers for free use.
The suspension permits the value of
handlers' 1983 crop free tonnage
inventory to be adjusted downward
closer to current world price levels. The
California raisin industry is faced with a

large supply of free raisins valued above
the level warranted by current
marketing conditions. A downward
adjustment in the value of this supply
will permit more aggressive marketing
and increased product movement and
help the industry become price
competitive with foreign-produced
raisins. To accomplish the adjustment,
the Raisin Administrative Committee
willoffer handlers one ton of 1903-84
crop reserve at $100 per ton for each ton
of free raisins held by them on July 31,
1984. The suspended sentence required
reserve raisins to be offered for free use
at a price well above the $100 level and
thus would not have allowed
accomplishment of the necessary price
adjustments. This action is part of an
overall proposal recommended by the
Raisin Administrative Committee, which
works with the USDA in administering
the order.
EFFECTIVE DATE: July 30,1984. This
suspension action will continue until
July 31, 1980, the end of the 1985-C6 crop
year, at which time it will terminate and
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the suspended sentence will be
operational again.
FOR FURTHER INFORMATION CONTACT.
Frank M. Grasberger, Acting Chief,
Specialty Corps Branch, Fruit and
Vegetable Division, AMS, USDA.
Washington, D.C. 20250, (202) 447-5053.
SUPPLEMENTARV INFORMATION: This
final rule has been reviewed under
USDA guidelines implementing
Executive Order 12291 and Secretary's
Memorandum No. 1512-1 and has been
classified a "non-major" rule under
criteria contained thereto.

William T. Manley, Deputy
Administrator, Agricultural Marketing
Service, has certified that this action
will have an impact on a substantial
number of small entities. The net
proceeds to equity holders resulting
from the sale of reserve raisins under
the Raisin Administrative Committee's
proposal will be reduced to a point well
below the cost of producing raisins. To
the extent that such entities are equity
holders in the reserve pool, this impact
will be proportional to the size of their
equities therein. However, it is
recognized that the effects of this action
on individual entities will vary
depending on their financial conditions,
but the impact is not expected to be
significant. In the long-term, the benefits
of becoming more competitive under
current marketing conditions should
outweigh any adverse short-term impact
and result in benefits to both small and
large entities. The domestic inventory
adjustment accomplished through this
action will permit an overall price
reduction for raisins enabling the
industry to compete more effectively
with lower-priced foreign-produced
raisins, and to more aggressively market
raisins generally so as to maintain and
expand existing domestic markets and
develop new markets. With respect to
small businesses that are not raisin
producers or handlers, the impact of tlus
action is difficult to quantify but is not
expected to be significant. To the extent
there is an effect on such individuals, it
is likely to be positive as a result of
increased raisin marketings at reduced
prices.

Notice of this action was published in
the June 5,1984, issue of the Federal
Register (49 FR 23193), and interested
persons were afforded opportunity to
submit written comments. Numerous
comments were submitted, both for and
against the-proposal, in response to the
notice. In addition, some comments m
opposition-to the Raisin Administrative
Committee's (RAC) proposal were
received before the notice was issued.
These, too, were considered in tus
rulemakmg action.

This action suspends the penultimate
sentence in § 9&9.67(j) of the nfarketing
agreement and Order No. 989, both as
amended (7 CFR Part 989), regulating the
handling of raiims produced from
grapes grown in California. The
marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674).

The sentence follows: "However, such
raisins shall not be sold at a price below
that which the committee concludes
reflects the average price received by
producers for free tonnage of the same
varietal type purchased by handlers
during the current crop year up to the
time of any offer for sale of reserve
tonnage by the committee on account of
receiving, inspecting, storing, fumigating,
insuring, and holding of said raisins, and
including costs of taxes and interest;
Provided, That, where the outlook for
the next crop year or other factors have
caused a downward trend in the prices
received by producers for free tonnage
raisins or in the prices received by
handlers for free tonnage packed raisins,
reserve tonnage may be sold to handlers
at the currently prevailing or the
approximate computed field price for
free tonnage raisins, as determined by
the committee."

The California raisin industry
currently is facing a serious supply and
marketing problem. The 1983 production
of Natural (sun-dried) Seedless (NS)
raisins totalled about 345,000 tons, 46
percent over the 4 year average (1979-
1932) of 236,9a2 tons. At the same time,
carrying of 1982 crops NS raisins on
August 1,1983 (the beginning of the
1933-84 crop year), was 84,503 tons or
49,503 tons more than considered
desirable under the formula prescribed
in § 989.54(a) for the computation of the
trade demand for the 1983-84 crop year.
Thus, the available supply of NS raisins
totalled about 429,500 tons, 97 percent
above the 4-year (1979-S0 through 192-
83) average of shipments to all outlets of
217,500 tons. A major contributor to the
excessive 1933 supply of raisins was the
decision last year by several major
wineries not to crush Thompson
Seedless grapes. The raisin idustry
estimated that tus resulted in the
production of about 140,000 tons of
raisins above what would otherwise
have been expected. A number of
commenters stated that during 197-82.
approximately 55 percent of the raisin
variety grape production was dried into
raisins, 29 percent was crushed for
winemakingm, and 16 percent was canned
or shipped as fresh table grapes.
However, in 1983. 74 percent of the
raisin variety grape crop was dried into

raisins, 14 percent was crushed for
vnemaking, and 12 percent canned or
shipped fresh.

Another major factor affecting the
marketing of raisins in domestic outlets
thus far in the 193-84 season has been
a price level above that warranted by
supply conditions. This price level was
reached on the basis of prices paid to
growers in 1932 when rain damage to
the crop was originally estimated to be
much greater than the actual outturn,
coupled vith the decision by the RAC
not to invoke volume regulation that
season because of the potential damage.
The heavy holdings of high priced
raisins from 1932 production contributed
to the establishment of 1933 prices at a
similar level. The 193M free tonnage field
price was $1,300 per ton.

Excessive supplies of raisins are not
confined to the United States. One
commentator estimated that world
production of currants and raisins this
year could exceed one million tons,
whereas world consumption is slightly
more than C00n.0 tons. Some foreign
raisins currently are available at prices
of S550-659 per ton. f.o.b.

This differential between the price for
California raisins and foreign raisins has
existed for several years, and California
raisins therefore have had difficulty
competing in world markets. To counter
this, RAC instituted an export incentive
program during the 1932-43 crop year to
mahe California raisins more
competitive in world markets. Under
this program, RAC sold 1933 crop
reserve raisins to packers for $10t per
ton to replace part of the raisins they
exported. As a result, the value of
e\ported raisins was averaged down
and unproved Califorma's competitive
position in most world markets. This
program was continued into the 1933-4
season. However. competing in vorld
markets is only one facet of the problem.

The high domestic price for Califorma
raisins is inducing imports of lower-
priced foreign produced raisins. U.S.
Bureau of Census data indicate that
about 5,400 tons of raisins and currants
were imported into the United States
during the 193-83 crop year (beginning
August 1. 1982). This compares with 510
tons imported during the 1931-82 crop
year and about 6 tons during 1930-31.
Through April 1934. a little more than
2700 tons were imported during the
current 1983--4 crop year. The
burdensome supply and the availability
of cheap imported raisins caused a
break in the domestic market during the
1933-84 crop year, and some handlers
have been selling raisins in this year at
a loss.
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Commenters favoring suspension of
the provision in § 989.67(j) admitted that
the industry is in the worst econonic
position ever due to the large production
domestically, as well as world-wide.
The points most frequently raised by
commenters were that the suspension
was necessary (1) to compete with
foreign price competition and protect the
domestic market from foreign
competition, (2) to cut back to
reasonable levels on tonnage held in
crop reserve pool and free tonnage
inventory, (3) to encourage buyers to
begin to make forward purchases which
have ceased under the current uncertain
conditions, and (4) to allow for the
development of workable marketing
plans for the September through
December period which must be done as
soon as possible. Other points raised
included (1) no alternative plan has
been offered, (2) without this plan,
packers would begin purchasing raisins
on a consignment basis with prices
falling to world market levels, (3) high
raisin prices have encouraged large
plantings of Thompson Seedless grapes
which produced more raisins than
markets could use, (4) alternative
disposal of raisins is limited to cattle
feed providing growers with no return,
(5) this action will help keep the
distribution system intact, and (6) this
action will prevent a substantial number
of packers from going out of business.

The most frequent points raised by
commenters opposed to the suspension
of the sentence in question (and the
remainder of RAC's proposal pertaining
to the adjustment) were that it (1) will
bring financial disaster and rumn to many
growers, (2) will reward processors who
have been poorest at marketing their
raisins, since their inventories will be
greatest on July 31, 1984, while punishing
those who have been most efficient and
therefore have a low inventory on July-
31st, (3) is needed for survival of the
packers, but will prompt the demise of a
great number of growers, (4) will result
in an overall price for raisins well below
the cost of production, and (5) is not in
the best interests of the producers and,
therefore, the sentence should not be
suspended without producers being
given a formal hearing and the
opportunity of voicing their opnions.
One commenter made the statement that
this single action would do more
damage to growers than any other
action under the marketing order since
its beginning.

Other points raised by those in
opposition included the following: (1)
The July 31 inventory is to include

unprocessed, as well as packaged
raisins, making it possible to continue
processing while holding packed raisins
off the market, (2) if the suspension
provision is approved, these packed
raisins will flood the market even
though they could have been, sold over a
longer period of time, many before July -
31, 1984, (3) the industry should have a
chance to develop an alternative lust as
the proponents had time in which they
were able to prepare this proposal, (4)
the prices being offered will not provide
an opportunity to repay funds borrowed
from lenders, (5) the matter is not an
emergency because excess inventory
has existed since October 1983, (6) the
existing regulations provides some
insurance for the grower if the new crop
is destroyed, whereas the proposal gives
title of reserve raisins to processors on
August 1 with the possibility of a
windfall profit for them in the event of
rain damage this fall, (7) an equivalent
reduction in prices could be
accomplished without the proposed
change, and (8) the farmer could sell the
raisins himself at a price higher than
what is being offered, and (9) the
inventory adjustment program is
contrary to § 989.67(d)(1) which provides
for the sale of reserve to handlers in a
manner so as to maximize producer
returns.

Currently, uncommitted tonnage in the
1983-84 NS reserve pool approximates
95,000 natural condition tons.
Projections by the industry are that
carryout of free tonnage NS raisins on
July 31,1984, could approximate 80,000
tons. A sale of 80,000 tons of NS raisins
from the 1983 reserve at $100 certainly
will have a serious economic impact on
the equity holders in that pool. Since all
equity holders share pro rata in the
distribution of the net proceeds, the
impact would be in proportion to the
size of their equity. Furthermore, it is
recognized that the net return from the
pool on this quantity will be well below
the cost of production. Most recent data
indicate that the cost of producing one
ton of NS raisins is about $630.

However, the proposal would not be
the first sale of 1983-84 NS reserve at
below-production costs. About 100,000
tons of NS raisins have been released or
are committed for release. Of that
quantity, 30,000 tons is for livestock feed
at $71.55 per ton, and about 70,000 tons
for the export incentive program at $100
per ton. Consequently, season average
grower returns for California raisins
may average below $600 per ton for the
1983-84 season, and may be about one-
third of the season average parity price.

Several alternatives to RAC's
proposal were offered in the comments
including delaying the decision to sell
reserve raisins as proposed by RAG
until October 1984. This would give the
industry an opportunity to assess the
crop and determine whether or not It
had sustained any rain damage during
harvest. However, any delay now would
create uncertainty as to the disposition
of the raisins in question and defeat tho
objective of the proposal. That is,
packers and the trade must know with
certainty soon whether or not the RAC
proposal will be adopted in order to
enable them to plan their sales
operations accordingly. As indicated in
the comments, the market is weak and
few sales are being made now.

Another alternative proposal would
allocate low-priced reserve raisins to
packers who have aggressively sold
their 1983 free tonnage raisins. This, too,
would defeat the objective of the
proposal; namely, to average down the
value of packers' free tonnage inventory
to the grower price established through
negotiations between independent
packers and the Raisin Bargaining
Association for 1984 crop NS raisins.
The field price has been established at
$700 per ton.

A third proposed alternative would be
to sell reserve raisins at $500 per ton
rather than $100 per ton to equalize the
loss between packers and growers. The
problem inherent in the second proposal
also applies to this proposal.

A fourth alternative proposed that
RAC seek other outlets for reserve
raisins, such as wineries. It was
contended that wineries typically have
paid $250 to $350 per ton for raisins.
However, such prices were achieved
under different circumstances and a sale
of raisins this late in the season could
impact negatively on sales of grapes to
wineries this fall, with the result that
any such unwanted grapes would be
made into raisins.

A fifth alternative proposed was that
§§ 989.65, 989.66, and 989.67 of the order
be suspended. These provisions deal
with the holding and disposition of
reserve raisins. However, the
commenter made no recommendation
with respect to the disposition of the
remainder of the 1983-84 reserve. An
immediate release of the reserve could
prove disastrous from the standpoint of
the orderly marketing of California's
1984 raisin production. Furthermore,
there is no assurance that handlers
would be willing to pay'more for that
tonnage than the amount ($100 per ton)
in the RAC's proposal.
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Pursuant to § 989.67 (a) and (d](1) the
RAC is charged with responsibility of
disposing of all reserve tonnage in such
manner as to achiev6, as nearly as may
be practical, maximum disposal of such
raisms by the time reserve tonnage
raisms from the subsequent crop year
are available. Paragraph (d)(1) also
charges-the RAC with selling reserve to
handlers at prices and in a manner
intended to maximize producer returns.
Some opponents contended that, under
tis provision, RAC should have offered
the reserve raisins to wineries, which
have traditionally paid more than $100
per ton for raisins. However, RAC must
look to the long-term, as well as short-
term, consequences of its proposals. In
this case, RAC had to balance the short-
term objective of maximizing producer
returns from disposition of the 1983-84
against the long-term objective of
orderly marketing of raisins. As
indicated previously, a sale of reserve to
wineries this late in the season could
impact negatively on the orderly
marketing of the 1984 crop.

Therefore, after consideration of all
relevant matter presented, including that
in the notice, the information and
recommendation submitted by RAC, the
comments, and other information, it is
determined that (1) there has been a
change of economic or marketing
conditions so as to warrant sale of
reserve raisms to handlers to provide
them with raisms to sell as free tonnage,
pursuant to § 989.67(j), and (2) under the
conditions presently existing in the
raisin industry, the penultimate sentence
in § 989.671) does not now tend to
effectuate the declared policy of the act
and is hereby suspended pursuant to
§ 989.91(b). However, such suspension
shall continue only through July 31,1986,
at which time it shall terminate and the
suspended sentence will become
operative again beginning August 1,
1986.

§ 989.67 [Amended]

Therefore, the penultimate sentence in
§ 989.67() is hereby suspended through
July 31, 1986.

List of Subjects in 7 CFR Part 959

Marketing agreements and orders,
Grapes, Raisins, and California.

(Secs. 1-19.48 Stat. 31, as amended; 7 U.S.C.
601-874)

Dated: June 27,1984.
John Ford,
DeputyAssistantSecretary, Aarketing and
Inspection Services.
IR Doc. 84-17461 Filed 6-28-4 &45 am]
EZLUNG CODE 3410-02-M

Animal and Plant Health Inspection
Service

9 CFR Part 53

[Docket No. 84-0441

Lethal Avian Influenza

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Affirmation of interim rule.

SULMMA Y: This document affirms the
interim rule which amended the
regulations in 9 CFR Part 53 by
authorizing the Department to cooperate
with States in the control and
eradication of lethal avian influenza (a
disease of poultry caused by any form of
H5 influenza virus that has been
determined by the Deputy
Admiristrator, Veterinary Services, to
have spread from the 1983 outbreak in
poultry in Pennsylvania) and to pay.up
to 100 percent of the expenses of
"purchase, destruction, and disposition
of ammals and materials required to be
destroyed because of being
contaminated by or exposed to" lethal
avian influenza. The rule is necessary in
order to help prevent the spread of
lethal avian influenza.
DATE: Effective date is Juie 29,1984.
FOR FURTHER INFORMATION CONTACT=
Dr. William W. Buisch, Chief, National
Emergency Field Operations Staff, VS.
APHIS, USDA, Room 747, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, 301-436-8073.
SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR Part 53
(referred to below as the regulations),
among other things, provide for a
Federal-State cooperative program for
the "purchase, destruction, and
disposition of animals and materials
required to be destroyed because of
being contaminated by or exposed to"
communicable diseases of livestock or
poultry under certain emergency
situations. On January 27, 1984, an
interim rule was published in the
Federal Register (49 FR 3446-3448)
which amended § 53.1 of the regulations
to provide that the regulations would
apply to lethal avian influenza and to
allow the Department to pay up to 100
percent of the e: penses of purchase,
destruction, and disposition of poultry
and materials required to be destroyed
because of lethal avian influenza. Also,
for purposes of clarification, the
document of January 27'1984, amended
the regulations to define the term "bird"
as "any member of the class of aves
other than poultry" and to define the

term "poultry" as "chickens, ducks,
geese, swans, turkeys, pigeons. doves,
pheasants, grouse, partridges, quail.
guinea fowl. and pea fowl:'

The interim rule was made effective
on the date it was signed. January 25.
1984. Comments were solicited for 69
days following publication of the interim
rule. No comments were received. The
factual situation which was set forth m
the document of January 27,1934. still
provides a basis for the amendments.

Executive Order 12291 and Regulatory
Flexibility Act

This action has been reviewed in
accordance with Executive Order 12291
and has been determined to be not a
major rule. The Department has
determined that this action will not have
a significant annual effect on the
economy, will not cause a major
increase in costs or prices for
consumers, individual industries.
Federal. State. or local government
agencies, or geographic regions; and will
not have any significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Under the provisions of Part 53,
indemnity has been authorized for the
expenses of purchase, destruction, and
disposition of poultry and materials
required to be destroyed because of
being contaminated by or exposed to
lethal avian influenza. Approximately
$5,820.000 in indemnity has been paid m
Maryland and Virginia pursuant to these
prov isions. This indemnity was paid for
the destruction of poultry and materials
from one flock in Maryland and 62
flocks in Virginia. It is anticipated that
the total amount paid in indemnity
pursuant to these provisions vill be less
than S10,000,000 and that the total
number of poultry flocks for whic
indemnity will be paid pursuant to these
provisions will be significantly less than
0.5 percent of the poultry flocks in the
United States.

For this rulemaking action, the Office
of Management and Budget has waived
its review process required by Executive
Order 12291.

Under the:e circumstances, Mr. Bert
W. Harwlins, Administrator of the
Animal and Plant Health Inspection
Szr-nce, has determined that this action
v. ill not have a significant economic
impact on a substantial number of small
entities.

I--- =
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List of Subjects m 9 CFR Part 53
Animal diseases, Indemnity

payments, Livestock and livestock
products, Poultry and poultry products,
Exotic newcastle disease, Foot-and-
mouth disease, Highly pathogenic avian
influenza, Pleuropneuinoma.

Accordingly, the interim rule
concerning lethal avian influenza which
was published at 49 FR 3446-3448 on
January 27,1984, is adopted without
change as a final rule.

Authority: Sec. 3, 23 Stat. 32, as amended,
sec. 2, 32 Stat. 792, as amended, sec. 11, 58
Stat. 734, as amended; 21 U.S.C. 111, 114,
114a, unless otherwise noted; 7 CFR 2.17, 2.51,
and 371.2(d).

Done at Washington, D.C., this 26th day of
June 1984.
W. E. Ketter,
Acting DeputyAdministrator, Veterinary
Services.
(FR Doe. 84-17427 Filed 6-28-84; 8:45 am]
BILLING CODE 3410-34-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 84-ACE-5]

Designation of Federal Airways, Area
Low Routes, Controlled Airspace, and
Reporting Points; Realignment of VOR
Federal Airways V-73 and V-256
AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This rule realigns VOR
Federal Airway V-73 from the Tulsa
VORTAC direct to the Wichita
VORTAC. It also realigns VOR Federal
Airway V-256 from Tulsa direct to the
FRAKS Intersection direct to the Pioneer
VORTAC. This action is taken to
reestablish a lower minimum en route
altitude (MEA] and more effectively
utilize available airspace.
DATES: Effective date-August 30, 1984.
Comments must be received on or
before August 13,1984.
ADDRESSES: Send comments on the rule
in triplicate to: Director, FAA, Central
Region, Attention: Manager, Air Traffic
Division, Docket No. 84-ACE-5, Federal
Aviation Administration, 601 East 12th
Street, Federal Building, Kansas City,
MO 64106.

The official docket may be examined
in the Rules Docket, weekdays, except
Federal holidays, between 8:30 a.m. and
5:00 p.m. The FAA Rules Docket is
located in the Office of the Chief

Counsel, Room 916, 800 Independence
Avenue, SW., Washington, D.C.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division.
FOR FURTHER INFORMATION CONTACT:
Gene Falsetti, Airspace and Air Traffic
Rules Branch (AAT-230), Airspace-
Rules and Aeronautical Information
Division, Air Traffic Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, D.C. 20591; telephone: (202)
426-8783.
SUPPLEMENTARY INFORMATION:

Request for Comments on the Rule
Although this action is inl the form of a

final rule, which involves a minor
realignment of two VOR Federal
Airways and, thus, was not preceded by
notice and public procedure, comments
are invited on the rule. When the
comment period ends, the FAA will use
the comments submitted, together with
other available information, to review
the regulation. After the review, if the
FAA finds that changes are appropriate,
it will initiate rulemaking proceedings to
amend the regulation. Comments that
provide the factual basis supporting the
views and suggestions presented are
particularly helpful in evaluating the
effects of the rule and determining
whether additional rulemaking is
needed. Comments are specifically
invited on the overall regulatory,
aeronautical, economic, environmental,
and energy aspects of the rule that might
suggest the need to modify the rule.
The Rule

The purpose of this amendment to
§ 71.123 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
to realign two VOR Federal Airways to
achieve more efficient use of available
airspace. The Wichita, KS, VORTAC
was relocated and commissioned on'
November 4, 1983. When the associated
airways were realigned, it was decided
to change only that portion of V-73
between FRAKS Intersection and the
Wichita VORTAC. V-73 from FRAKS to
the Tulsa VORTAC remained in the
original position. As a result, the airway
now has a one degree dogleg in it at
FRAKS and it w%.as necessary to increase
the MEA from 3,400 feet to 6,500 feet.
The increase was required because the
navigational changeover point was
established at FRAKS Intergection
rather than the midpoint location. The
realignment affecting V-73 and FRAKS
Intersection also creates a need to
realign V-256. Section 71.123 of Part 71
of the Federal Aviation Regulations was

republished in FAA Handbook 7400.0
dated January 3, 1984.

This action reduces a burden on
airspace users and is so minor in nature
that the FAA does not anticipate
significant public interest. Therefore, I
find that notice or public procedure
under 5 U.S.C. 553(b) is unnecessary and
that good cause exists for making this
amendment effective coincident with the
next charting date.

List of Subjects in 14 CFR Part 71
Aviation safety, VOR Federal

airways.

Adoption of the Amendment

PART 71-AMENDED]

Accordingly, pursuant to the authority
delegated to me, § 71.123 of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) is amended, effective 0901
GMT, August 30, 1984, as follows:

§ 71.123 [Amended]

V-73 [Amended]

By deleting the words "via INT Tulsa 319'
and Wichita, KS, 136 ° radials;" and
substituting the words "Wichita, KS;"
V-256 [Amended]

By deleting the word "319"' and
substituting the word "318"'
(Secs. 307(a) and 313(a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a)), (49
U.S.C. 106(g) (Revised, Pub. L 97-449, January
12,1983)); and 14 CFR 11.69)

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore-(11 is not a -'major
rule" under Executive Order 12291; (2) Is
not a "significant rule" under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this Is a
routine matter that will only affect air
traffic procedures and air navigation, It
is certified that this rule, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Issued m Washington, D.C., on June 22,
1984.

John W. Baier,
Acting Manager, Airspace-Rules and
AeronauticalInformation Division.
[FR Doec. 84-17331 Filed 6-28-84:8:45 am]

BILLING CODE 4910-13-M
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DEPART T'ENT OF HEALTH AUD
HUMAM SERVICES

Food and Drug Administration

21 CFR Parts 182 and 184

[Docket No. 77I-0132]

GRAS Status of Calcium Hydroxlde
and Calcium Oxide

AC-EnCV: Food and Drug Admunistration.
,aCTION: Final rule.

SUr' ir.iARY: The Food and Drug
Administration (FDA) is affirming that
calcium hydroxide and calcium oxide
are generally recognized as safe (GRAS]
as direct human food ingredients. The
safety of these ingredients has been
evaluated under the comprehensive
safety review conducted by the agency.
DATES: Effective July 30, 1984. The
Director of the Federal Register
approves the incorporation by reference
of certain publications in 21 CFR
184.1205 and 184.1210 effective on July
30, 1984.
FOR FURTHER INFORMATION CONTACT.
John W. Gordon, Center for Food Safety
and Applied Nutrition (FF-335), Food
and Drug Adminustration, 200 C St. SW.,
Washington, DC 20204,202-426-5487
SUPPLEMENTARY INFORrIATION: In the
Federal Register of August 16. 1977 (42
FR 41299], FDA published a proposal to
affirm that calcium hydroxide and
calcium oxide are GRAS for use as
directhuman food ingredients, and that
calcium hydroxide is GRAS for usa as
an indirect human food ingredient. The
proposal was published in accordance
with the announced FDA review of the
safety of GRAS and prior-sanctioned
food ingredients. However, the proposal
failed to propose to delete calcium
hydroxide from Part 182 (21 CFR Part
182). Consequently, in the Federal
Register of June 25,1982 (47 FR 27818),
FDA published a tentative final rule in
which the agency announced its
intention to delete calcium hydroxide as
well as calcium oxide from Part 182. The
tentative final rule explained that the
statement of intent to remove calcium
hydroxide from Part 182 had
inadvertently been omitted from the
August 16,1977 proposal. In addition,
the tentative final rule proposed not to
include a separate listing of the indirect
uses of calcium hydroxide and calcium
oxide in 21 CFR Part 186 because the
indirect uses of these substances are
authorized under §§ 184.1205,184.1210,
and 184.1[a) (21 CFR 184.1205,184.1210,
and 184.1[a)). However, the tentative
final rule made no changes in the
conditions of use in the proposed GRAS

affirmation rcoulations for these
substances. Both propoced P; C1,-203
and propoed § 184.1210 containcd food
categories, rua:ximum use levu!2, and
technical uffects. FDA provided an
opportunity for public comment on the
contents of the tentative final rule.

Two comments were submitted in
response to the tentative final rule.

1. Both comments requested that FDA
delete the description of the current
good manufacturing practice conditions
of use for calcium hydroxide and
calcium oade from the GRAS
affirmation regulations. One of the
comments asserted that m similar cases,
the agency had adopted GRAS
affirmation regulations that stated only
that the ingredients were to be used m
food in accordance with current good
manufacturing practice. The comments
further pointed out that the Select
Committee on GRAS Substances (the
Select Committee) of the Federation of
American Societies for Experimental
Biology (FASEB) had concluded that
calcium oxide and calcium hydroxi-de
are safe, and that FDA had concurred
with that conclusion. One comment
asserted that listing specific conditions
of use in the regulation restricts
innovative uses of these ingredients. The
comment requested that if FDA did
decide to deny the request for no use
limitation other than current good
manufactuing practice, it should
increase the maximum use levels for
calcium hydroxide in dairy product
analogs from 0.45 percent to 1.5 percent.

FDA has reviewed these comments. In
the Federal Register of October 19, 1933
(48 FR 48457, 48458), FDA published a
final rule that amended the GRAS
procedural regulations to clarify the
circumstances m which the agency
would describe the current good
manufacturing practice conditions of use
for a substance in a GRAS affirmation
regulation. Based on the considerations
discussed m that document, the agency
has determined that it is appropriate to
delete the food categories, maximum use
levels, and technical effects from the
GRAS affirmation regulations for
calcium hydroxide and calcium oxide.
Both the Select Committee and the
agency have concluded that a large
margin of safety exists for the use of
these ingredients, and that a reasonably
foreseeable increase in the level of
consumption of these mgredients vil
not adversely affect human health.
Further, both of these ingredients have
multiple purposes in food and are used
in a large number of food categories.
Accordingly, the agency has concluded
that listing conditions of use for these
ingredients is not necessary to ensure
their safe use. Therefore, the agency has

P, udhit e d§ 1&10 and I.1o haby
dlebtir- the co-iditions of use other than
current good manufacturing practice
ffom thez? r :.1mations m accordance

With re-ard to innovative or
increased uses of these ingredients, the
agency concludes that the listing of
these ingredients in Part 164 with no
conditions of use other than currant
good manufacturir practice gives
ample latitude for innovative or
increased uses of these mgredients.

2. One comment requested that
calcium hydroxide not be deleted from
Part 182.

FDA has reviewed this request. FDA
finds that the comment has not provided
any basis for continum to list this
substance as GRAS in Part 182 instead
of affirming it as GRAS in Part 184.
Accordinly, the agency is den-ng this
request.

The agency has previously determined
under 21 CFR 25.24(d](6) (proposed
December 11, 1979; 44 FR 71742) that this
action is of a type that does not
individually or cumulatively have a
significant unpact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

In accordance with the Regulatory
Fleibility Act, the agency preiously
considered the potential effects that this
rule would have on small entities,
mcluding small businesses. In
accordance with section 605[b) of the
Regulatory Flexibility Act, the agency
has determined that no significant
impact on a substantial number of small
entities would derive from this action.
FDA has not received any new
information or comments that would
alter its previous determination.

In accordance with Executive Order
1221, FDA has previously analyzed the
potential economic effects of this final
rule. As announced m the proposal, the
agency has determined that the rule is
not a major rule as determined by the
Order. The agency has not received any
new information or comments that
would alter its prevous determination.

The agency's findings of no major
economic unpact and no significant
impact on a substantial number of small
entities, and the evidence supporting
these findings, are contained in a
threshold assessment which maybe
seen in the Dockets Management Branch
(HFA-305), Food and Drug
Adminustration, Rm. 4-6Z 5600 Fishers
Lane, Rockville, MD 20857.
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List of Subjects
21 CFR Part 182

Generally recognized as safe (GRAS)
food ingredients, Spices and flavorings.

21 CFR Part 184

Direct food ingredients, Food
ingredients, Generally recogmzed as
safe (GRAS) food ingredients,
Incorporation by reference.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s),
409, 701(a), 52 Stat. 1055, 72 Stat..1784-
1788 as amended (21 U.S.C. 321(s), 348,
371(a))) and under authority delegated
to the Comussioner of Food and Drugs
(21 CFR 5.10), Parts 182 and 184 are
amended as folloV:

PART 182-SUBSTANCES
GENERALLY RECOGNIZED AS SAFE

1. Part 182 is amended:

§ 182.90 [Amended]
a. In § 182.90 Substances migrating to

food from paper and paperboard
products by removing "Calcium
hydroxide (lime)" from the list of
substances.

§§ 182.1205, 182.1210, 182.8210
[Removed]

b. By removing § 182.1205 Calcium
hydroxide, § 182.1210 Calcium oxide,
and § 182.8210 Calcium oxide.

PART 184-DIRECT FOOD
SUBSTANCES AFFIRMED AS
GENERALLY RECOGNIZED AS SAFE

2. Part 184 is amended:
a. By adding new § 184.1205, to read

as follows:

§ 184.1205 Calcium hydroxide.
(a) Calcium hydroxide (Ca(OH 2, CAS

Reg. No. 1305-62-0) is also known as
slaked lime or calcium hydrate. It is
produced by the hydration of lime.

(b) The ingredient meets the
specifications of the Food Chemicals
Codex, 3d Ed. (1981), p. 52, which is
incorporated by reference. Copies are
available from the National Academy
Press, 2101 Constitution Ave. NW.,
Washington, DC 20418, or available for
inspection at the Office of the Federal
Register, 1100 L St. NW., Washington,
DC 20408.

(c) In accordance with § 184.1(b)(1),
the ingredient is used in food with no
limitation other than current good
manufacturing practice.

(d) Prior sanctions for this ingredient
different from the uses established in
this section do not exist or have been
waived.

b. By adding new § 184.1210, to read
as follows:

§ 184.1210 Calcium oxide.
(a) Calcium oxide (CaO, CAS Reg. No.

1305-78-8) is also known as lime, quick
lime, burnt lime, or calx. It is produced
from calcium carbonate, limestone, or
oyster shells by calcination at
temperatures of 1,700-2,450 *F

(b) The ingredient meets the
specifications of the Food Chemicals
Codex, 3d Ed. (1981), p. 55, which is
incorporated by reference. Copies are
available from the National Academy
Press, 2101 Constitution Ave. NW.,
Washington, DC 20418, or available for
inspection at the Office of the Federal
Register, 1100 L St. NW., Washington,
DC 20408,

(c) In accordance with § 184.1(b)(1),
the ingredient is used in food with no
limitation other than current good
manufacturing practice.

(dJ Prior sanctions for this ingredient
different from the uses established in
this section do not exist or have been
waived.

Effective date. This regulation is
effective July 30, 1984.
(Secs. 201(s), 409, 701(a), 52 Stat. 1055, 72 Stat.
1784-1788 as amended (21 U.S.C. 321(s), 348,
371(a)))

Dated: June 18, 1984,
William F. Randolph,
Acting Associate Commissioner for
RegulatoryAffairs.
[FR Doc. 84-173i8 Filed 6-28-84; &45 am]
BILLING CODE 41W0-01-M

21 CFR Part 520

Oral Dosage Form New Animal Drugs
Not Subject to Certification;
Trimethoprim and Sulfadiazine Oral
Paste

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Syntex
Agribusiness, Inc., providing for safe
and effective oral use in horses of a
combination antibacterial drug
containing trimethoprim and
sulfadiazine.
EFFECTIVE DATE: June 29, 1984.
FOR FURTHER INFORMATION CONTACT:.
Sandra K. Woods, Center for Veterinary
Medicine (formerly Bureau of Veterinary
Medicine) (HFV-114), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3420.
SUPPLEMENTARY INFORMATION: Syntex
Agribusiness, Inc., 3401 Hillview Ave.,

Palo Alto, CA 94304, filed NADA 136-
342 providing for oral use of DI-Trlme
400 Oral Paste (67 milligrams of
tnmethoprim and 333 milligrams of
sulfadiazine per gram of paste) for
treating certain bacterial infections In
horses. The firm also holds approval for
use of Di-Trim® Tablets and Dt-TrIm ®

24% injection in dogs, and Di-Trm ® 48%
injection in horses. Use of the drug In
horses is indicated where control of
bacterial infections is required during
treatment of acute strangles, respiratory
infections, acute urogenital infections,
wound infections, and abscesses. The
NADA is approved, and the regulations
are amended to reflect the approval. The
basis of approval of the NADA Is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm.'4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The Center for Veterinary Medicine
has determined pursuant to 21 CFR
25.24(d)(1)(i) (proposed December 11,
1979; 44 FR 71742) that this action is of a
type that does not individually or
cumulatively have a significant Impact
on the human environment, Therefore,
neither an environmental assessment
nor an environmental impact statement
'is required.

List of Subjects in 21 CFR Part 520

Animal drugs, Oral use.

PART 520-ORAL DOSAGE FORM
NEW ANIMAL DRUGS NOT SUBJECT
TO CERTIFICATION

9520.2611 [Amended]
Therefore, under the Federal Food,

Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360(i))) and under

.authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10) and
redelegated to the Center for Veterinary
Medicine (21 CFR 5.83), § 520.2611
Trimethoprim and sulfadiazine oral
paste is amended in paragraph (b) by
adding before the number "017220" the
phrase "000033 and."

Effective date. June 29,1084.

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 30b(i)))
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Dated: June 19,1984.
Lester M. Crawford,
Director, Center for Vetennaiy Medicine.
[FR Dor. 84-17320 Filed 6-2&44; &45 am]
BILLING CODE 410-01-M

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs H'ot Subject
to Certification; Furossmide Injactlon

AGENCY: Food and Drug Administration.

ACTIOn: Final rule.

SUMr ARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Med-Tech,
Inc., provfding for a safe and effective
use of furosemde injection for treating
horses for acute nominflammatory tissue
edema.
EFFECTIVE DATE: June 29,1984.

FOR FURTHER INFORMATION CONTACT.
Sandra K. Woods, Center for Veterinary
Medicine (HFV-114), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, M) 20857, 301-443-3420.

SUPPLEMENTARY INFORMATION: Med-
Tech, Inc., P.O. Box 338, Elwood, KS
66024 filed NADA 127-034 providing for
use of furosenide injection for treating
horses for acute noninflammatory tissue
edema. The NADA is approved and the
regulations are amended to reflect the
approval. The basis for approval of tis
INADA is discussed in the freedom of
information summary.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)[ii) (21
CFR 514.11(e)(2](ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of tins application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The Center for Veterinary Medicine
has determined pursuant to 21 CFR
25.24(d)(1)(i) (proposed December 11,
1979; 44 FR 71742) that this action is of a
type that does not individually or
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects m 21 CFR Part 522

Animal drugs, Injectable.

PART 522-1IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANINAL DRUGS NOT SUBJECT TO
CERTIFICATION

§ 522.1010 [Amended]
Therefore, under the Federal Food,

Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 350b(i))) and under
authority delegated to the Commiszoner
of Food and Drugs (21 CFR 5.10) and
redelegated to the Center for Veterinary
Medicine (21 CFR 5.83), § 522.1010
Furosemide injection is amended in
paragraph (b) by Inserting after "C0204"
the phrase "and 01328."

Effective date. June 29, 190.
(Sec. 512(i), 02 Stat. 3-17 (21 U.c. 3 iJ)]

Dated: June 23, 194.
Lester M. Crar-ford,
Director, Center for 'eternary Mcdicwv.
lRDecr. C_,-1-.311 rFI] C-.Z3-C,; a -45 c-J

EILUNG CODE 410-01 A

21 CFR Parts 522 and 556

Animal Drugs, Feeds, and Related

Products; Fcnprostalene Solution

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Syntex Agribusiness, Inc., providing for
use of fenprostalene solution as an
estrus synchronizer for beef and
nonlactating dairy cattle in addition to
use as an abortifacient in pregnant
feedlot heifers. FDA is also establishing
safe concentrations for fenprostalene
residues in edible cattle tissues.
EFFECTIVE DATE: June 29,1294.
FOR FURTHER INFO-Ir.ATION COUrTAC1M
Adriano R. Gabuten, Center for
Veterinary Medicine (HFV-135), Food
and Drug Administration, 5609 Fisher.
Lane, Roclzville, ID "0357, 001-4-3-
4913.
SUPM EiTAWV INFO,.MATION: SynteX

Agribusine-s, Inc., 3401 Hillview Ave.,
Palo Alto, CA o4304, filed supplemental
NADA 128-549 providing for
subcutaneous use of BovilenOT

(fenprostalene) solution for estrus
synchronization in beef and
nonlactating dairy cattle. The product is
currently approved for ue as an
abortifacient in pregnant fcedlot heifers.
The supplement is approved, and the
regulations are amended to reflect the
approval. The basis of approval is
discussed m the freedom of information
summary.

Additionally, the regulations are
amended to establish the safe
concentrations for fenprostalene
residues m edible tissues of cattle. The
safe concentrations refer to the
concentrations of total residues
considered safe in edible tissues. The
agency has determined that a tolerance
for a marLert residue in a target tissue is
not necezsary because the level of
residues in the edible tissues would not
exceed the safe concentrations even
with any foreseeable misuse of the drug.

In accordance with the freedom of
information provisions of Part 20 (21
GFR Part 20) and § 514.11(e][21[ii) (21
CFR 514.11[e(2](ii)), a summary of
safety and effectiveness data and
iformation submitted to support
approval of tlus application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5510) Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The Center for Veterinary Medicine
has carefully considered the potential
environmental effects of this action and
has concluded that the action will not
have a significant impact on the human
environment and that an environmental
impact statement therefore vll not be
prepared. The Center's finding of no
significant impact and the evidence
supporting this finding, contained m an
environmental assessment (pursuant to
21 CFR 25.31, proposed December 11,
-1979; 44 FR 71742) may be seen in the
Dockets Management Branch (address
above).

List of Subjects

21 CFR Part 522

Animal drugs, Injectable.

21 CFR Part 556

Animal drugs, Foods, Residues.
Therefore, under the Federal Food,

Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 3fEOb[i)1) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10] aaJ
redelegated to the Center for Veterinary
Medicine (21 CFR 5.83], Parts 522 and
556 are amended as follows:

PART 522-I.PLAUTATIO1I OR
INJECTABLE DOSAGE FORP1 NIEW
AN]It.IAL DRUGS NOT SUBJECT TO
CERTIFICATION

1. Part 522 is amended in § 522.914 by
redesignating paragraphs (c) and (d) as
paragraphs (d) and (e). by adding new
paragraph (c), and by reaismg
redesignated paragraph (e), to read as
follows:
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§ 522.914 Fenprostalene solution.
* * * * *

(c) Related tolerances. See § 556.277
of this chapter.
* * * * *

(e) Conditions of use. (1) Amount. 1
milligram (2 milliliters) subcutaneously
per animal.

(2) Indication for use. For feedlot
heifers to induce abortion when
pregnant 150 days or less. For beef or
nonlactating dairy cattle for estrus
synchronization.

(3) Limitations. Subcutaneous use in
cattle only. Feedlot heifers to induce
abortion, single dose. Beef or
nonlactating dairy cattle for estrus
synchronization, a single dose or two
doses 11 to 13 days apart. Do not use in
pregnant animals unless abortion is
desired. Federal law restricts this drug
to use by or on the order of a licensed
veterinarian.

PART 556-TOLERANCES FOR
RESIDUES OF NEW ANIMAL DRUGS IN

, FOOD

2. Part 556 is amended by adding new
§ 556.277, to read as follows:

§ 556.277 Fenprostalene.
A tolerance for marker residue of

fenprostalene in cattle is not needed.
The safe concentrations for the total
residues of fenprostalene in the
uncooked edible tissues of cattle are 10
parts per billion in muscle, 20 parts per
billion in liver, 30 parts per billion in
kidney, 40 parts per billion in fat, and
100 parts per billion in the injection site.
As used in this section "tolerance"
refers to a concentration of a marker
residue in the target tissue selected to
monitor for total residues of the drug in
the target animal, and "safe
concentrations" refer to the
concentrations of total residues
considered safe in edible tissues.

Effective date. June 29, 1984.
(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))

Dated: June 19, 1984.
Lester M. Crawford,
Director. Center for VetennaryMedicine.
[FR Do. 4ni71 Filcd o-i6-.4; &45 am]

BILLING CODE 4160-01-U

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Monensin, Bacltracin Zinc, and
Roxarsone

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the

animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
International Minerals & Chemical
Corp., providing for increasing the
ranges of bacitracin zinc and roxarsone
which may be combined with monensin
in manufacturing finished broiler feeds.
The feeds are used for improved
pigmentation and feed efficiency and for
prevention of coccidiosis.
EFFECTIVE DATE: June 29, 1984.
FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV-128), Food and drug
Administration, 5600 Fishers Lane,
Rockville, MI 20857, 301-443-4317
SUPPLEMENTARY INFORMATION:
International Minerals & Chemical
Corp., P.O. Box 207, Terre Haute, IN
47808, filed supplemental NADA 123-154
which provides for increasing the ranges
of bacitracin zinc and roxarsone which
may be combined with monensin in
manufacturing finished broiler feeds. In
the two currently approved three-drug
combinations, the range of bacitracm
zinc permitted by paragraph (f)((1) (xvi)
and (xvii) of 21 CFR 558.355 is 30 to 50
grams per ton (g/ton) of feed. There are
two ranges for roxarsone: 15 to 35 g/ton
and 35 to 45 g/ton, respectively. This
supplemental NADA increases the
bacitracin zinc range to 4 to 50 g/ton
and the roxarsone ranges to 15 to 45.4 g/
ton. The supplemental NADA is
approved. Amending paragraph
(f)(1)(xvi) and (xvii) to reflect the
increased ranges of bacitracin and
roxarsone would result m repetition of
drug concentrations. Therefore,
paragraph (f)(1)(xvii) is being removed
to avoid this situation. Paragraph
(f0(1)(xvi) is amended appropriately. In
addition, 21 CFR 558.78 and 558.530 are
being amended by adding entries to
reflect this approval. The entries should
have been codified upon publication of
the original approval. The basis for
approval is discussed in the freedom of
information summary.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Adminstration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The Center for Veterinary Medicine
has determined pursuant to 21 CFR
25.24(d)(1)(ii) (proposed December 11,
1979; 44 FR 71742) that this action is of a
type that does not individually or

cumulatively have a significant Impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 558

Anmal drugs, Animal feeds.
Therefore, under the Federal Food,

Drug, and Cosmetic Act (sec. 512(1), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10) and
redelegated to the Center for Veterinary
Medicine (21 CFR 5.83), Part 558 is
amended as follows:

PART 558-NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEED

1. In § 558.78 by adding new
paragraph (e)(3)(ix) to read as follows:

§ 558.78 Bacltracln zinc.
* * * * *

(e) * * *
(3) * * *
(ix) Monensin and roxarsone as in

§ 558.355.
2. In § 558.355 by revising the

introductory text of paragraph
(fJ(1)(xvi), and by removing paragraph
(f)(1)(xvii) and marking it reserved, as
follows:

§ 558.355 Monensln.
* * * * *

(f)***
(11* **

(xvi) Amountper ton. Monensin, 00 to,
110 grams, plus bacitracin zinc, 4 to 50
grams, and roxarsone, 15 to 45.4 grams
(0.0017) percent to 0.005 percent).

(xvii) [Reserved]

3. In § 558.530 by adding new
paragraph (f)(3)(xxii) to read as follows:

558.530 Roxarsono.
* * * * *

(3) * * *

(xxii) Monensin and Bacitracin zinc as
in § 558.355.
* * * * *

Effective date June 29,1984.
(Sec. 512(i), 82 Stat. 347 (21 U.S.C, 360b(I)))

Dated: June 22, 1984.

Joseph A. Settepani,
Acting Associate Directorfor1clentfif*
Evaluation.
[FR Dec. 84-17315 Filed 0-20-4: &45 am]

BILLIt4G CODE 4160-01-11
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21 CFR Part 610

[Doc!iet No. 821-0029]

Hepatitis Requirements; Amendment
to Permit Shipment of Certain Blood
Products Before Test for Hepatitis B
Surface Antigen Is Completed

AGENCY: Food and Drug Administration.
ACTION: Final rule.

sumIr.iYR: The Food and Drug
Adminstration (FDA) is amending the
biologics regulations to permit, where
written approval is obtained from the
agency, shipment of certain blood
products for further manufacturing, such
as source leukocytes for manufacturing
.interferon, before the test for hepatitis B
surface antigen (HB.Ag} is completed
and the test results are received by the
collection facility. This action is
expected to ensure the continued
availability of new and valuable blood
products that are important to the
medical community.
EFFECTIVE DATE: July 30, 1984.
FOR FURTHER INFORMATION CO TACT.
Joseph Wilczek, Center for Drugs and
Biologics (formerly National Cenler for
Drugs and Biologics) (HFN-368), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MJJ 20857, 301-443-
1305.
SUPPLEMENTARY INFORMATION: In the
Federal Register of October 14,1983 (48
FR 46815), FDA proposed to amend
§ 610.40 {21 CFR 610.40) of the biologics
regulations to allow the shipment of
certain blood products for further
manufacturing before the test for HBAg
is completed and the test results are
received by the collection facility. FDA
expects that promulgation of this rule
will ensure the continued availability of
new and valuable blood products, such
as interferon, that are important to the
medical community.

According to current information, the
optimum production of interferon from
source leukacytes is achieved within 24
hours after the collection of the source
leukocytes. Consequently, there is a
need to use the source leukocytes for
manufacturing interferon as soon after
collection as possible.

FDA proposed to amend § 610.40(b)(3)
by deleting the last sentence which
currently provides that, "Except for
emergencies, blood, plasma or serum
shall not be used as a biological product
or issued for use in manufacturing a
biological product, until the hepatitis B
surface antigen testing is completed and
-the written results are in the possession
of the collection facility." In place of the
last sentence, FDA proposed to add new
§ 610.40(b)(41 to make clear that

shipments of blood, plasma, serum or
other blood products are permitted
under certain conditions with written
approval of FDA.

To obtain such an approval from FDA,
the agency proposed that both the
collection facility and manufacturing
facility be required to establish specific
procedures for collection, shipment, and
quarantine of a product before testing is
completed. These procedures are similar
to the procedures described in the
source leukocytes guideline that FDA
made available in January 1931. The
procedures include:

1. A system for communicating the
test results to the manufacturing facility;

2. Procedures for quarantine at the
collection facility of the untested or
incompletely tested blood product and
for quarantine of the blood product at
the manufacturing facility until test
results have been received;

3. Procedures at the manufacturmn
facility for identification and disposal of
any blood product that is found HBAg
reactive; and

4. Specific labeling warnings for the
possibly infectious blood product while
it is being shipped to ensure that
persons handling such a blood product
lmow that it may be infectious.

Use of control procedures such as
those described above, where approved
by FDA, will permit the shipment of
blood, plasma, serum or other blood
products for further manufacturing
before test results for HBAg are
received, while ensuring that such a
product will be quarantined and will not
be used in manufacturing until the test
results are received by the
manufacturing facility.

Interested persons were given 60 days
to submit written comments regarding
the proposed rule. FDA received one
comment on the proposal and the
comment fully supported the proposed
rule.

As stated in the proposal, the
amendment of § 610.40[b) is consistent
with past agency practice regarding
shipment of biological products. 'The
agency currently interprets § 610A0[b)(3)
as permitting the issuance of certain
blood products, such as source
leukocytes, from a collection facility to a
manufacturing facility provided that the
manufacturing facility does not use the
product for further manufacturing until
receipt of the hepatitis test results.
However, by requiring the written
approval of the Director, Office of
Biologics Research and Review, and for
such shipments, ancby establishing
specific procedures for the collection,
shipment, and quarantine of the product
before testing is completed, the

amendment vill better ensure the safety
of all such shipments.

Accordingly, FDA is adopting the
proposed regulation vAth a minor
clarifyin change. The agency fs
replacm the phrase "Director, Office of
Biologst" with the phrase "Director,
Office of Biologics Research and
Review, Center for Drugs and Biologics."
consistent with a recent reorganization
w~ithm FDA (March 19.1934; 49 FR
10168).

The agency has determined pursuant
to 21 CFR 25.24(d)(10) (proposed
December 11. 1979; 44 FR 71742) that this
action is of a type that does not
individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
enironmental assessment nor an
environmental impact statement is
requirad.

Section 610.40 of this rule contains
collection of information requirements
that were submitted for review and
approval to the Director, Office of
Management and Budget (OMB), as
required by section 3507 of the
Papervork Reduction Act of 1930. The
requirements were approved and
assigaed control number 010--0163.

The agency has examined the
economic impact of this final rule and
has determined that it does not require
either a regulatory impact analysis, as
specified in Executive Order 12291, or a
regulatory fle:dbility analysis, as
defined in the Regulatory Flexibility Act
(Pub. L. 95-354). In emergency situations
or with written approval of the Director,
Office of Biologics Research and
Review, Center for Drugs and Bioloics,
the final rule would permit the shipment
of any blood product for further
manufacturing before the test for HBAg
is completed and written test results are
received by the collection facility. Thus,
the final rule will relieve an apparent
restriction on a specific segment of the
biologics industry, which is expected to
result in the increased production of a
new and valuable resource (interferon)
that is important to the medical
community. Therefore, the agency
concludes that the final rule is not a
major rule as defined m Executive Order
1221. Further, the agency certifies that
the final rule, if implemented, will not
have a significant economic impact on a
substantial number of small entities, as
defined in the Regulatory Flexibility Act.

List of Subjects In 21 CFR Part 610
Biologics, Labeling.
Therefore, under the Public Health

Service Act (sec. 351, 58 Stat. 702 as
amended (42 U.S.C. 262)) and under
authority delegated to the Commissioner
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of Food and Drugs (21 CFR 5.10), Part
610 is amended in § 610.40 by removing
the last sentence in paragraph (b](3) and
adding new paragraph (b)(4) to read as
follows:

PART610-GENERAL BIOLOGICAL
PRODUCTS STANDARDS

§ 610.40 Test for hepatitis B surface
antigen.
* * * * *

(b) * * *
(4) Except as provided in this

paragraph (b)(4), a collection facility
shall not ship any blood product as a
biological product or ship such a blood
product where it is intended for use m
manufacturing a biological product until
the test for hepatitis B surface antigen is
completed and the written test results
are received by the collection facility.
Notwithstanding the provisions of
§ 610.1 of this chapter, in the case of an
emergency, or as otherwise approved in
writing by the Director, Office of
Biologics Research and Review, a
collection facility may ship a blood
product before the test for hepatitis B
surface antigen is completed. To obtain
approval for such shipments, the
collection facility shall submit a
description of the control procedures to
be used by both the collection facility
and the manufacturing facility to the
Director, Office of Biologics Research
and Review (HFN-800), Center for Drugs
and Biologics, Food and Drug
Administration, 8800 Rockville Pike,
Bethesda, MD 20205. The control
procedures to be used by the collection
facility and the manufacturing facility
shall include, but may not be limited to,
a system of commumcating the test
results to the manufacturing facility, use
of specific labeling warnings for the
product to ensure that persons handling
the shipment know that it may be
infectious, procedures for quarantine of
the untested or incompletely tested
product both at the collection facility
and at the manufacturing facility, and a
procedure at the manufacturing facility
to identify, preclude use of, and dispose
of any blood product that is received
and later found to be reactive for
hepatitis B surface antigen.
* * ,* * *

(Collection of information requirements
approved by the Office of Management and
Budget (OMB) under control number 0910-
0168)

Effective date. July 30, 1984.

Datdd: June 15, 1984.
William F. Randolph,
Acting Associate Commisszonerfor
Regulatory Affairs.
[FR Dc 84-17316 Filed 6-28-A: 8:45 amJ

BILLING CODE 4160-01-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Housing-Federal Housing
Commissioner

24 CFR Parts 800, 813, 880, 881, 882,
883,884,886, and 889

[Docket No. R-84-981; FR-1599]

Definition of Income, Income Limits,
Rent and Reexamination of Family
Income for the Section 8 Housing
Assistance Payments Programs;
Correction

AGENCY: Office of the Assistant
Secretary for Housing-Federal Housing
Commissioner, HUD.
ACTION: Final rule; correction.

-SUMMARY: This document corrects a
final rule that appeared in the Federal
Register on Thursday, May 10, 1984 (49
FR 19925), which unplements a
definition of income, establishes income
limits for adission, sets rental payment
levels and provides for reexamination of
income for certain housing assistance
programs. The action is necessary to
correct typographical errors and other
inadvertent minor errors.
FOR FURTHER INFORMATION CONTACT:
Sally Warner Watts, Regulations
Division, Office of the General Counsel,
Department of Housing and Urban
Development, Room 10276, Washington,
D.C. 20410, (202) 755-7084. (This is not a
toll-free telephone number.)

Accordingly, the Department is
correcting 24 CFR Part 813 and the
accompanying preamble published on
May 10,1984 as follows:

1. On page 19927, column two, second
paragraph, § 813.107(b)(3)" is corrected
to read "§ 813.104(b](3)", and in column
three, the first full paragraph,
"producting" is corrected to read
"producing"

2. On page 19931, column two, first
paragraph, the words "date of
conversion" are corrected to read "day
before conversion"

3. On page 19933, column three, the
first full paragraph, "throughout the
PHA's assisted housing projects" is
corrected to read "throughout an owner
or a State Agency's assisted housing
projects"

4. On page 19934, column one, first
paragraph, the words "or applying for
the Program" are inserted between the
words "Program" and "that".

5. On page 19936, column one, the
second full paragraph, "final rule
published today" Is corrected to read
"final rule to be published soon"

6. On page 19937, in § 813.102, in the
definition of Elderly Family, "living with
another person" is corrected to read
"living with one or more persons"

7 On pages 19938 and 19939, in
§ 813.104 and 813.105, "June 1, 10984" is

corrected in all six places where it
appears to "July 1, 1984"

8. On page 19938, in § 813.105(c)(1),
"882," is corrected to read "882, Existing
Housing," and "§ 882.209(e)" is
corrected to read "882.209(m)".

9. On page 19940, in §§ 813.107(c)(3)
and (4), "September 30, 1984" in the two
places where it appears, is corrected to
read "June 30, 1984"

10. On page 19941, in § 813.107(c)(10),
"July 1, 1984" is corrected to read "June
30, 1984", and "September 30,1984" Is
corrected to read "July 1, 1984"

11. In § 813.107(C17). "paragraphs
(b)(2)-€6)" is corrected to read"paragraphs (c)({)-(6)"

12. In § 813.107(c)(8), (9), (10), and (11),
'.paragraphs (b)(2)" is corrected to read"paragraphs (c)(2)" in all five places
where it appears.

13. On page 19941, in the second
column, the section heading for § 813.109
appeared as part of the text of § 813.108.
It should have been displayed as
follows:

§813.109 Initlal determination,
verification, and reexamination of family
Income and composition.

14. On page 19942, in § 813.110(d),
"Tenant Total Payments" is corrected to
read "Total Tenant Payment"

15. In § 813.110(f), the heading is
corrected to read "Calculation of
Retroactive Adjustment"

16. In § 813.110(g), the heading is
corrected to read "ActualAdustments"

17 In §§ 880.603(c)(2), 881.603(c)(2),
883.704(c)(2), 884.218(b), and 880.124(b),
"the Owner must make" is corrected to
read "the Owner must consult with the
Family, and make"

Dated: June 26,1984.
Grady J. Norris,
Assistant Genera! CounselforRegulationi,
Department of Housing and Urban
Development.
[FR Doc. -4-17351 Filed U-2844: 845 am]
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24 CFR Parts 904,-905, 913,960, and
965

[Docket No. R-84-1144; FR-1882]

Definition of Income, Income Umits,
Rent and Reexamination of Family
Income for the Public and Indian
Housing Programs

AGENCY: Office of the Assistant
Secretary for Public and Indian Housing,
HUD.
ACTION: Final rule; correction.

SUMr.IARY: This document corrects a
final rule that appeared in the Federal
Register on Monday, May 21,1984 (49
FR 21475), which implements a
definition of income, establishes income
limits for admission, sets rental payment
levels, and provides for reexamination
of income for certain housing assistance
programs. The action is necessary to
correct typographical errors and other
inadvertent minor errors.
FOR FURTHER INFORMATION CONTACT.
Sally Warner Watts, Regulations
Division, Office of the General Counsel,
Department of Housing and Urban
Development, Room 10276, Washington,
D.C. 20410, (202) 755-7084. (This is not a
toll-free telephone number.)

Accordingly, the Department is
correcting 24 CFR Part 913 and the
accompanying preamble published on
May 21,1984 as follows:

1. On page 21476, column three, last
paragraph, "Title 24 of the regulations"
is corrected to read 'Title 24 for the
regulations"

2. On page 21480, column two, line
seven, "case" is corrected to read"cases"

3. On page 21482, column one, the first
full paragraph, "annual and interim
reexaminations" is corrected to read
"annual reexaminations"

PART 913-[Ar&EtDED]

4. On page 21483, column one, the first
full paragraph, "§ 913.107(cd(ii)" is
corrected to read "§ 913.107(c)(1)(ii)"

5. On page 21485, column one, the first
full paragraph, "file rule published

,today" is corrected to read "final rule
published on May 10,1984"

6. On page 21485, in § 913.102, in the
definition of Elderly Family, "another
person" is corrected to read "one or
more persons"

7 On page 21486, in § 913.105(b),
"request for a PHA" is corrected to read
"request by a PHA"

8. On page 21488, in §§ 913.107 (c)(3)
and (c)(6), "occupancy on July 1, 1984" is
corrected to read "occupancy on June
30,1984"

9. In § 913.107(c)(0), "Annual Income
and Annual Income After Allowances"
is corrected to read "Total Family
Income and Family Income"

10. In § 913.109(a), "Tenant Rent" Is
corrected to read 'Total Tenant
Payment"

11. On page 21489, m § 913.110[b), "for
who" is corrected to read "for whom"

12. In § 913.110(c), "Annual Income" Is
corrected to read "income for
eligibility"

13. In § 913.110(d), "Tenant Total
Payment" is corrected to read "Total
Tenant Payment"

14. In § 913.110f)(1), "Annual Income"
is corrected to read "Total Family
Income"

PART 904-[AMENDED]

15. On page 21490, in § 904.1071)(2),
the la.t sentence is removed and the
following two sentences are inserted in
its place to read as follows: "If the LHA
receives information concerning a
change in the Family's income or other
circumstances between regularly
scheduled reexamnations, the LHA
must consult with the Family and make
any adjustments determined to be
appropriate. Any change in the Family's
income or other circumstances that
results in an adjustment m the Total
Tenant Payment and Tenant Rent must
be verified."

Dated: June 26,1984.
Grady J. Norrs,
Assistant General CounselforRegulationg.
Department ofHousing and Urban
Development
[FR D~c. a 4-7"5. FI-d -3-4: Q45 rc]
BILWNG CODE 4210-27-M

DEPARTMENT OF LABOR

Employment Standards
Administration, Wage and Hour
Division

29 CFR Part 697

Industries In American Samoa; Vlage

Order

AGENCY: Wage and Hour Division,
Labor.
ACTION: Final rule.

sur.minv: Under the Fair Labor
Standards Act, minimum wane rates in
American Samoa are set by a special
industry committee appointed by the
Secretary of Labor. After such a
committee has investigated conditions
in American Samoa, it recommends
minimum wage rates which must be
published in the Federal Register and
which become the new wage rates.
Ind'istry Committee No. 16 for American
Samoa has completed its review and

established new inimum wage rates,
which are published herewith.
EFFECTivE DATES: The wage rates
specified in § 697.1 shall be effective as
follows:

Paragraphs (a), (bi, (c), (d), (e), (0, (g),
(h), (i, 0) (t), () and (n) are effective on
July 1,1934.

Paragraph (in) is effective on October
1,1984.
FOR FURTHER INFORMATION CONTACT
James L Valin. Assistant Administrator,
Wage and Hour Division, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Room S350- Washington,
DC 20210, Telephone: 202-523-8353.
SUPPL.IENTM A INFOnr.ATION'o: Pursuant
to sections 5, 6, and 8 of the Fair Labor
Standards Act of 1938 (52 Stat. 1032,
1054), an amended (29 U.S.C. 205, 205,
203) and Reorganization Plan No. 6 of
1950 (3 CFR 1949-53 Comp., p. 1004), and
by means of Administrative Order No.
657 (49 FR 8313). the Secretary of Labor
appointed and convened Industry
Committee No. 16 for Industries in
American Samoa, referred to the
Committee the question of the nmn
rate or rates of wages to be paid under
section 8 of the act of such employees,
and gave notice of a hearing to be held
by the Committee.

Subsequent to an investigation and a
hearing conducted pursuant to the
notice, the Committee has filed with the
Administrator of the Wage and Hour
Division of the Department of Labor a
report containing its findings of fact and
recommendations with respect to the
matters referred to it.

Accordingly, as authorized and
required by section 8 of the Fair Labor
Standards Act of 1938, Reorganization
Plan No. 6 of 1950 and 29 CFR 511.18, the
recommendations of Industry
Committee No. 16 are hereby published,
revising §§ 697.1 and 697.3 of Part 697,
Title 29, Code of Federal Regulations.

Because, under sections 5,6, and 8 of
the Fair Labor Standards Act and 29
CFR 511.18, the Department has no
authority to disapprove the
recommended rates set by the industry
committee, the Department finds,
pursuant to 5 U.S.C. 553(b][3)(B), that
notice and public procedure thereon
under the Administrative Procedure Act
are not necessary.

The wage rates for government
employees apply only to employees of
the Government of American Samoa
and its political subdivisions who are
engagad in nontraditional activities. In
NationalLeague of Cities v. Usery, 425
U.S. 833 (1976), the Supreme Court held
that the minimum wage and overtime
provisions of the Fair Labor Standards
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Act are not constitutionally applicable
to the integral operations of the States
and their political subdivisions in areas
of traditional governmental functions.
According to the Court, such functions
include among others, schools and
hospitals, fire prevention, police
protection, sanitation, public health, and
parks and recreation. Nontraditional
functions, however, continue to be
covered by the Fair Labor Standards
Act. While this decision dealt with the
50 States and their political
subdivisions, it is apparent, as a matter
of statutory interpretation, that the
restrictions imposed as a result of
National League of Cities should be the
same in American Samoa.

Determinations of whether particular
functions are traditional will be made
by the Courts or by the U.S. Department
of Labor on a case-by-case basis.
Determinations that particular functions
are nontraditional will be published in
the Federal Register in the form of
amendments to Title 29 CFR 775.3. A
determination was issued by the Wage
and Hour Division of the Department of
Labor on August 14, 1979, that American
Samoa Government's communication
system, electric utility, marine railway
and liquor store should be considered
nontraditional activities since these
operations appear to be essentially no
different from regular commercial
operations in the United States. The
amendment to Regulations Part 775.3
incorporating these earlier decisions
was published in the Federal Register on
December 21,1979.

The rates set forth herein for
government workers apply only to such
activities as are determined to be
nontraditional. This document was
prepared under the direction and control
of Deputy Administrator Herbert J.
Cohen, Wage and Hour Division.

Classification

This rule is not classified as a "rule"
under Executive Order 12291 on Federal
Regulations because the Department is
simply complying with the statutpry
requirement of publishing the
recommendations of an industry
committee in accordance with sections
5, 6, and 8 of the Fair Labor Standards
Act. Pursuant to such sections, the
Department is required to approve the
recommendations of such industry
committee and to publish such
recommendations in the Federal
Register. The performance of such a
ministerial act by the Department does
not constitute the promulgation of a
"rule" under E.O. 12291.

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required for the rule under
5 U.S.C. 553(b) the requirements of the
Regulatory Flexibility Act, Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601 et seq.
pertaining to regulatory flexibility
analysis, do not apply to this rule. See: 5
U.S.C. 601(2).

list of Subjects in 29 CFR Part 697

SMinunum wages, American Samoa.
Accordingly, Part 697 of Chapter V of

Title 29, Code of Federal Regulations, is
amended as set forth.below.

PART 697-INDUSTRY IN AMERICAN
SAMOA

Part 697 of Title 29 CFR is amended as
follows:

1. The authority citation for Part 697
reads as follows:

Authority, Secs. 5, 6, 8, 52 Stat., 1062,1064;
29U.S.C. 205, 205, 208.

2. Section 697.1 (a)(1), (b)(1), (c)(1),(d)(1), (e)(1), (f0(1), (g)(1), (h)(1), (i)(1),
0)(1). (k)(1), (1)1), (m)(1), (n)(1), is

revised to read as follows:

§ 697.1 Wage rates and Industry
definitions.

(a) Fish canning and processing and
can manufacturing industry. (1) The
minmum wage for this industry is $2.67
an hour for a period of I year following
the July 1, 1984 effective date specified
in § 697.3 and $2.82 an hour thereafter.

(b) Shipping and transportation
industry. (1) The minimum wage for
classification A, stevedore, lighterage
and maritime shipping agency activity,
is $2.65 an hour for a period of 1 year
following the July 1, 1984 effective date
specified in § 697.3 and $2.80 an hour
thereafter. The mnimum wage for
classification B, all other activities, is
$2.53 an hour for a period of 1 year
following the July 1, 1984 effective date
specified in § 697.3 and $2.67 an hour
thereafter.

(c) Tour and travel service industry.
(1) The minimum wage for this industry
is $2.23 an hour for a period of 1 year
following the July 1, 1984 effective date
specified In § 697.3 and $2.35 an hour
thereafter.

(d) Petroleum marketing industry. (1)
The minimum wage for this industry is
$2.65 an hour for a period of 1 year
following the July 1, 1984 effective date

specified in § 697.3 and $2.80 an hour
thereafter.

(e) Construction industry. (1) Thu
minimum wage for this industry is $2.25
an hour for a period of 1 year following
the July 1, 1984 effective date specified
in § 697.3 and $2.38 an hour thereafter

(f) Hotel industry. (1) The minimum
wage for this industry is $1.68 an hour
for a period of I year following the July
1, 1984 effective date specified in § 697,3
and $1.77 thereafter.

(g) Retailing, wholesaling and
warehousing industry. (1] The minimum
wage for this industry is $1.94 an hour
for a period of 1 year following the July
1, 1984 effective date specified In § 697,3
and $2.05 and hour thereafter.

(h) Laundry and dry cleaning
industry. (1) The nummum wage for this
industry is $1.38 an hour for a period of
I year following the July 1, 1984 effective
date specified in § 697.3 and $1.46 an
hour thereafter.

(i) Bottling and dairy products
industry. (1) The minimum wage for this
industry is $1.93 an hour for a period of
1 year following the July 1, 1984 effective
date specified in § 697.3 and $2.04 an
hour thereafter.

(j) Printing and publishing industry.
(1) The minimum wage rate for this
industry is $2.19 an hour for a period of
I year following the July 1, 1984 effective
date specified in § 697.3 and $2.31 an
hour thereafter.

(k) Finance and insurance industry.
(1) The minimum wage rate for this
industry is $2.42 an hour for a period of
1 year following the July 1, 1984 effective
date specified in § 697.3 and $2.50 an
hour thereafter.

(1) Private hospital and education
institutions industry. (1) The minimum
wage rate for this industry is $1.74 an
hour for a period of 1 year following the
July 1, 1984 effective date specified in
§ 697.3 and $1.84 an hour thereafter,

(in) Government employees industry
(nontraditional activities). (1) The
minimum wage rate for this industry is
$1.87 an hour for a period of 1 year
following the October 1, 1984 effective
date specified in § 697.3 and $1.97 an
hour thereafter.
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(n) Miscellaneous activities mdusty.
(1) The minimum wage rate for this
industry is $1.75 an hour for a period of
I year following the July 1,1984 effective
date specified in § 697.3 and $T.85 an
hour thereafter.

3. Section § 697.3 is revised to read as
follows:

§ 697.3 Effective dates.
The wage rates specified m § 697.1

shall be effective as follows:
(a) Paragraphs (a), (b), (c), (d), (e), (f).

(g), (h], (i), ), W), (1) and (n) of § 697.1
are effective on July 1,1984.

(b) Paragraph (in) of § 697.1 is
effective on October 1,1984.

Signed at Washington, D.C. this 25th day of
June 1984.
William IL Otter,
Admmatrato, WageandHourDiL-7on, U.S.
Department of Labor
[FR Do=. 84-17,6 Fifd s-8,. 4 1ja

BILLING CODE 451C-27-K

DEPARTMENT OF DEFENSE

Defense Logistics Agency

32 CFR Ch. Xll

EDLA Reg. 4105.&1]

Removal of the Defense Logistics
Procurement Regulatfon

AGENCY: Defense Logistics Agency,
DOT.
ACTION: Final rule.

SUMMARY: The Defense Logistics
Procurement Regulation (DLPR)
published in Title 32, Subtitle B, Chapter
XII of the Code of Federal Regulations is
being removed from the Code of Federal
Regulations. The DLPR in the CFR has
been superseded both by a later March
1983 edition and an April 1984 edition
under the Federal Acquisition
Regulations System (see 48 CFR Ch. 1].
The April 1984 edition retitles the DLPR
to the Defense Logistics Acquisition
Regulation. The removal of the outdated
edition of the DLPR from the CFR will
preclude use of the regulation for DLA
contracting purposes.
EFFECTIVE DATE: February 28,1983.
FOR FURTHER INFOR.ATION CONTACT"
Ms. Margaret 1. lanes, 202-274-643L
SUPPLEMENTARY EFORMATIOInThe
April 1984 edition of the Defense
Logistics Acquisition Regulation has not
yet been printed. It has been distributed
within the Defense Logistics Agency
only with an effective date for use in the
Agency's contracting actions of I April
1984. It is anticipated that copies of the

Defense Logistics Acquisition
Regulation will be available from the
Superintendent of Documents,
Government Printing Office,
Washington D.C. 20402 in the September
1984 time frame.

Removed. For reasons set out in the
preamble, Subtitle B, Chapter XII,
consisting of Parts 1200 through 10
and Appendix E, are removed.

Authority- 10 U.S.C. Ch. 137.
Raymond F. Clcw,
Executive Director, Contractn2, D:fcr-
Logistics Agency.
[FR D c .C4i72 FLd ̂ -3& i'd a
BILING CODE ZS.-01-M

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117

[CGD 82-025]

Drawbridge Operation Regulations

AGENCY: Coast Guard, DOT.
ACTION: Final rule; correction.

SUMMARY. On April 24,1984, the entire
part containing Coast Guard regulations
on drawbridge operations was revizcd
and the sections renumbered. Since that
time, three rules were published which
amend the old regulations rather than
those in the April 24,1984 versiom This
action corrects these discrepancies and
republishes the rules in the new format
without substantive change.
EFFECTIVE DATE: June 2.9,1984.
FOR FURTHER INFORMATION CONTACT.
Alfred T. Meschter, 202-420-0942.
SUPPLEMENTARY INFORMATION: On April
24,1984 the Coast Guard published a
final rule in the Federal Register (49 FR
17450] completely revising its
drawbridge operation regulations in 33
CFR Part 117 Three rules were
published after April 24 which amend
certain sections as they existed before
April 24, The three rules are being
corrected to fit the new numbering
system and format without substantive
change.

Coast Guard Docket No.13-24-01 (49
FR 17940; April 26,193-) amended old
§ 117.795 by changing the Lake
Washington Ship Canal brd-:a opening
times from "12 midnight to 8 a.m." to "11
p.m. to 7 a.m." This provision now
appears in § 117.1051(d)(1) in the
revision.

Also, this docket added a paragaph
(3) to old § 117.795(b) concerning posting
of bridge operating rules. This provision

is already contained in § 117.53 of the
revision and is, therefore, deleted as
redundant.

Coast Guard Docl:et No. 7-8-3-04 (49
FR 17939; April 26.1934] amended old
§ 117.245 adding rules for the Mathers
Bndge across the Banana River in
Indian Harbor Beach, Florida. This
bndge would now be placed in
§ 117.23(a) of the revision mnd NASA
Causewamy bndge moved to paragrapm
(bi).

Co:!st Guard Docket No. 7-83-21 (49
FR 19318; May 10.1924) amended old
§ 117.245(h)[12-b) to require advance
notice of openms during certain periods
for the Houlihan (US17] Bridge across
the Savannah River in Savannah,
Georgia. This provision would now
appear m § 117.371(a) of the revision.

This rulemahing also corrects the
citation for 33 CFR Part 117 by deleting
49 U.S.CL1655(gJ(2J whch has been
repealed.

This rule=a!ang action is purely
administratfe m naftme and merely
corrects secffon numbenng and format
without substantive change in order to
facilitate the July 1,1984 codification of
Title 33, Code ofFederal Regulations.
Therefore, the Coast Guard finds that
notice and public procedure thereon are
unnecessary and contrary to the public
interest and that the rule may benea!a
effective in less than 30 days under 5
U.S.C. 553(d).

List of Subjects in 33 CFRPr 117
Bndges.

PART 117-DRAWBRIDGE
REQUIREMENTS

In consideration of the foregoing, Part
117 of Title 33 of the Code of Federal
Regulations is amended to read as
follows:

1. The authority citation for Part 117 is
revised to read as follows:

Authority: 33 U.S.C. 48343 CFR1.4Soc]51.

§117.245 [Amended]
2. Amend § 117.245 by removing the

section heading and paragraph (h][l2-bj
(see 49 FR 19318, May 10, 1934) and
paragraph (h (27a) (see 49 FR 17N46,
April 2, 1934).

3. By revising § 117.253 to read as
follows (see 49 FR 17465, April 24,193i]:

§ 117.263 Banana River.
(a) The draw of the Mathers (S1. A-1-

A) Bridge, mile 0.5 at Indian Harbor
Beach. shall open on signaL except that,
from 10 p.m. to 6 am. Monday through
Friday except Federal holidays, the
draw shall open on signal if at least avo
hours notice is given.
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(b) The draw of the NASA Causeway
bridge, mile 27.6 at Cape Canaveral,
shall open on signal if at least four hours
notice is given to the NASA Security
Office by telephone or in person.

4. By revising § 117.371 to read as
follows (see 49 FR 17468, April 24,1984):

§ 117.371 Savannah River'
(a) The draw of the Houlihan (US17)

Bridge, mile 21.6 at Savannah, shall
open on signal from 6 a.m. to 11 a.m. and
from 12 noon to 3 p.m. At all other times,
the draw shall open on signal if at least
three hours notice is given. Contact may
be made by VHF radiotelephone
maintained at the bridge tender's house
during the hours of operation and at the
Thunderbolt Bridge 24 hours daily.

(b) The draw of the Seaboard System
Railroad bridge, mile 60.9, shall open on
signal from 6 a.m. to 11 a.m. and from 12
noon to 3 p.m. At all other times, the
draw shall open on signal if at least
three hours notice is given. Contact may
be made by VHF radiotelephone
maintained at the bridge tender's house
and the dispatcher's office in Savannah.

(c] The draw of the Seaboard System
Railroad bridge, mile 135.4 near
Augusta, shall open on signal if at least
three hours notice is given.

117.795 [Amended]
5. By removing the section heading

and paragraphs (b)(2] and (b)(3) of
§ 117.795 (see 49 FR 17940, April 26,
1984).

6. By revising paragraph (d)(1) of
§ 117.1051 to read as follows (see 49 FR
17492, April 24,1984):

117.1051 Lake Washington ship canal.

(d) *

(1) The draws shall open on signal;
except that, the draws need not open
from 7 a.m. to 9 a.m. and from 4 p.m. to 6
p.m. monday through Friday except
Federal holidays for vessels 6f less than
1,000 tons, unless the vessel has a vessel
in tow of over 1,000 tons, except under
emergency conditions when the Seattle
City Engineer is notified. The draws
shall open on signal from 11 p.m. to 7
a.m. if at least one hour notice is given
by telephone, radiotelephone, or
otherwise to the drawtender at the
Fremont Avenue bridge at mile 2.6.
• * * * *

Dated: June 26, 1984.
T. I. WoJnar,
RearAdmiral, US. Coast Guard, Chief, Office
of Navigation.
[FR Doc. 84-17388 Filed 6-28-84:845 am]

BILLING CODE 4910-14-M

33 CFR Part 162

[CGD 78-151]

inland Waterways Navigation
Regulations; Connecting Waters From
Lake Huron to Lake Erie; Correction

AGENCY: Coast Guard, DOT.
ACTION: Final rule; correction.

suro.ponv: This document corrects a
final rule published at 49 FR 18297 on
April 30, 1984 which established
navigation regulations for the
connecting waters from Lake Huron to
Lake Erie. Certain of the names which
describe geographic points and features
in the regulations are technically
incorrect. This correction will insure
that the descriptions of physical points
within the navigation regulations are
wholly consistent with descriptions
contained.m the Coast Guard Light
Lists, the U.S. Coast Pilot and
navigational charts of the area.
FOR FURTHER INFORMATION CONTACT:.
Mr. Edward Larue, U.S. CoastGuard,
Office of Marine Environment and
Systems, (202) 426-4958.
SUPPLEMENTARY INFORMATION" In
response to the Notice of Proposed-
Rulemaking (NPRM) which preceded the
final rule (48 FR 25231, June 6, 1983), the
Coast Guard received comments from
the National Ocean Service which
pointed out certain misnomers in the
proposed rule. The final rule
incorporated the suggested revisions.
Subsequently however, the National
Ocean Service has notified the Coast
Guard that the final rule contains
technical errors in the description of
certain geographic points which were
overlooked in the NPRM.

The Coast Guard is correcting the
final rule to provide the technically
proper names for geographic points
within the rule. This will insure that the
names given for specific points in the
navigation regulations remain consistent
with those m charts, the U.S. Coast Pilot
and other publications relied on by
mariners.

PART 162-(AMENDED]

Accordingly, the Coast Guard is
correcting FR Doc. 84-11615 appearing
in the Federal Register on Monday, April
30, 1984 at page 18297, as follows:

(1) On page 18301:
In § 162.130(a), "Rouge River" is

corrected to read "River Rouge" •
In § 162.130(c), "Rouge River" is

corrected to read "River Rouge" in each
place it appears (2 places).

In the table within § 162.132(e) "port
Huron Traffic Buoy" is corrected to read
"Port Huron Traffic Lighted Buoy"

In § 162.132(f)(3)(i) through (f)(3)(1l1),
"Rouge River" is corrected to read
"River Rouge" at each place (three
places) it appears.

(2) On Page 18302:
In § 162.134(a)(3) "Fighting Island

South Light" is corrected to read
"Fighting Island Channel South Light"

In § 162.134(a)(4) "Peach Island" Is
corrected to read "Peche Island"

In § 162.134(b) "Rouge River" is
corrected to read "River Rouge" at each
place it appears (two places).

In § 162.134(c)(2) "Lake Huron Cut
Light Buoy" is corrected to read "Lake
Huron Cut Lighted Buoy"

In § 162.134(c](2) "Port Huron Traffic
Buoy" is corrected to read "Port Huron
Traffic Lighted Buoy"

In § 162.134(c)(2)(iv) "Port Hurorr
Traffic Buoy" is corrected to read "Port
Huron Traffic Lighted Buoy" at each
place it appears (two places).

In § 162.138(a)(2) "Peach Island" is
corrected to read "Peche Island".

In § 162.138(a)(3) "Rouge River" Is
corrected to read "River Rouge"

In the note following § 102.138(a)
"Peach Island" is corrected to read
"Peche Island"

Dated: June 26, 1984.
R. L. Brown,
Captain, U.S. Coast Guard, Acting Chief,
Office of Marine Environment and Systems,
[FR Doc. 84-17393 Fied 0-28-t4; :&45 aml
BILLING CODE 4510-14-M

LIBRARY OF CONGRESS

Copyright Office

37 CFR Part 201

[Docket RM 83-3A1

Compulsory License for Cable
Systems

AGENCY: Copyright Office, Library of
Congress.
ACTION: Final regulations.

SUMMARY: The Copyright Office of the
Library of Congress is issuing final
regulations, amending 37 CFR 201.17
These regulations implement portions of
section 111 of the Copyright Act of 1970,
title 17 of the United States Code, That
section prescribes conditions under
which cable systems may obtain a
compulsory license to retransmit
copyrighted works by filing periodic
Statements of Account and by paying
copyright royalties, based on rates
originally established by the Copyright
Act and subsequently adjusted by the
Copyright Royalty Tribunal. The
purpose of these final regulations is to
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implement the Tribunal's October 20,
1982 cable rate adjustment (47 FR 52146;
November 19,1982] by notifying cable
systems of revised forms and
procedures and by providing guidance
to cable systems regarding payment of
royalties. Interim rules published April
16,1984 at 49 FR 14944 are hereby made
final with minor changes.
EFFECTIVE DATE: June 29,1984.
FOR FURTHER INFORMATION CONTACT=
Dorothy Schrader, General Counsel, U.S.
Copyright Office, Library of Congress,
Washington, D.C. 20559, (202] 287-8380.
SUPPLEMENTARY INFORMATION: Section
111(c) of the Copyright Act of 1976, title
17 of the United States Code, establishes
a compulsory licensing system under
which cable systems may make
secondary transimssions of copyrighted
works. The compulsory license is
subject to various conditions, including
the requirement that cable systems
deposit statutory royalties with the
Copyright Office. Cable systems whose
semiannual gross receipts for secondary
transmissions total $214,000 or more
determine their royalty obligations by
applying specified percentages of such
gross receipts (royalty rates) to thew
number of distant signal equivalents. In
Docket No. CRT 81-2, the Copyright,
Royalty Tribunal considered
adjustments in the royalty rates for
cable systems in light of the repeal by
the Federal Commuications
Commission (FCC) of certain distant
signal and syndicated exclusivity
restrictions, (Report and Order n Docket
Nos. 20988 and 21284, 79 FCC 2d 663
(1980)]. The FCC's Order was upheld by
the U.S. Court of Appeals for the Second
Circuit, Mairite T. V of New York v.
Federal Communcations Commission,
652 F.2d 1140 (2d Cir. 1981), cert demed,
102 S. Ct. 1002 (1982), and entered into
force on June 25,1981, when a stay
pending appeal was vacated.

After consideration of the issues
raised by the interested parties, at a
public meeting on October 20,1982, the
Tribunal adopted its final rule-m CRT
Docket No. 81-2, Cable Television
Royalty Fee Adjustment Proceeding. The
text of the Tribunal's amendments to 37
CFR Part 308 were published in the
Federal Register of Friday, November 19,
198Z (47 FR 52146-52159).

The Tribunal made two types of
royalty rate adjustments and set January
1,1983, as the effective date for both.
One adjustment may be identified as a
"surcharge" on certain distant signals to
compensate copyright owners for the
carriage of syndicated programming

- formerly prohibited by the FCC's
syndicated exclusivity rules in effect on
June 24,1981 (former 47 CFR 76.151, et

seq.) (hereafter. "syndicated exclusivity
surcharge" or "surcharge"). The second
adjustment raises the royalty rate to
3.75% of gross receipts per additional
distant signal equivalent resulting from
carnage of distant siSnals not generally
permitted to be carried under the FCC's.
distant signal rules prior to June 25,1981
(hereafter, the "3.75% rate"). I

Both rate adjustments were appealed
in the U.S. Court of Appeals for the
District of Columbia Circuit. The Court
affirmed the Tribunal's rate adjustment
in all respects on December 30,1983.
NCTA v. Copyright Royalty Tribunal,
No. 82-2-389 (D.C. Court of Appeals).

In late 1982 and early 1983, the
Copyright Office received numerous
requests from representatives of cable
systems for advice or interpretive
rulings regarding the application of the
3.75% rate in specific instances. The
Office's urgent guidance was requested
before March 15,1933, the date the
legislative stay would expire. In
response, the Office initiated this
proceeding (Docket RM 83-3) by
publishing a Notice of Inquiry (48 FR
6372; February 11,1983), in which we
summarized the issues presented to us
for guidance, and requested public
comment on four general issues:
substitution of nonspecialty independent
stations for specialty stations; carriage
of the same signals carried on a part-
time or substitute basis under the former
FCC rules before June 25,1981; and
signals for which waivers were pending
with the FCC on June 23.1981, and later
disussed as mooted by the FCC
deregulation ("ungranted waiver
requests").

The Office also consulted with the
Tribunal in March 1983, pursuant to 17
U.S.C. 111(d). Pending the appeal of the
rate adjustment, however, the Tribunal
took the position It could not comment
on the issues covered by the Notice of
Inquiry.

The Office concluded that only a
tentative, limited response could be

'The Tribunal determined that the 3.75i roalty
rate would be applicable in all =1t=nc.n ofdztant
signal cariage e.xccpt for.

"(I) Any ai5oalv hch was pcrmittcd (or. In the
case of cable system commencuin operaon after
June 24.1931. which would have been pcrrnitted)
under the rules and rqgulations of the Fedcral
Commumcations Commlaion In effect on June21.
1951, or

"(a) A signal of the same type (that 1s.
independent, networl, or noncommercial
educational) substitutcd for scrh permitted 3nal.
or

"(3) A signal which was caned pur uant to an
individual walvcr of the rules and rg'ulatonof the
Federal Communications Commic5ion, a- such rule-
were in effect on June 24, 151." (37 C17R2.c); 47
FR 52159).

In section 143 of Houze Joint Rczolutien 053, Fb.
L. 97-377 (Dccmber 192) Con.x:3 staycd ths
effective date of the 3.757; rate untl Mar1.h 125.

made to the questions posed in the
Notice of Inquiry. These comments were
exprassed initially in a letter of opinion,
dated March 11, 1933. which was mailed
to all who had contacted the Office
directly. Subsequently, on March 30,
1983, the Office published a Statement
of Views (48 FR 13168) regarding
interpretation of the Trubunal's 1932
cable rate adjustment. The Office
observed that, to give the guidance
requested by the cable systems, it would
be necessary to interpret the rules of
another governmental body at time
when those rules were under appeal,
and before the Office itself would take
affirmative steps to collect royalties due
under the 1932 rate adjustment.2 The
Office stated that the tentativeviews
published in the Statement of Views
would be reexamined following the final
decision by the Court of Appeals, based
upon an analysis of the opunion and a
reconsideration of the comments
submitted in response to our Notice of
Inquiry RM 83-3.

In order to implement the 1932 cable
rate adjustment following the decision
in NCTA v. CRT, supra, the Office
consulted with the Tribunal regarding
interpretation and implementation of the
rate adjustment pursuant to 17 U.S.C.
111(d). The Tribunal's response by letter
of March 30,19Z4 3 was published as an
Appendix to interim regulations issued
April 16,1984 by the Office [49 FR
14944]. Although these regulations are
interpretive 4 of the Copyright Act and
the Tribunals rules and were put into
effect unimediately upon publication, the
Office invited comment before issuing
the regulations nfinal form.

The Office received comments from
five different representatives of cable
system operators. No comments were
received from representatives of
copyright owners. These commentators
objected principally to the Office's

n acc0danca Wilth the usu practiM, the Omle
stated in the Natice of Inmry that no af-rmative
steps would be Uken to imp!ure the 1e -

2 ratL
adj=tment pn d3n a final de by the Coe= of
Appeals. The Office accepted royalty pay3ment
bacd on the 27 rate adju'tment when proffered
by cable *3s!cnm duirn the prezdmcy of the appeal,
defcanj c'zmmmatis of the S!at=ment of Ascount
until an appeopiatoteftime

D3eBf r -, id to the Office, the Trilranal
iied vitten commezt from all parties who had

parfidpatcd in ti Triba=3s 1M2 rate adjs"tmen?
pro:zeeie,.

'The functiao of the Copyrigt WE= uiar the
compulzo.'y icence for cable are limited. The Office
bas no pser to fix or ctabIsh substanve nAts
end 11abiti1c undr the compulem y liceasm its
re-7a ti := are prV.a=ily Interpraive. Th- Capyr=;ht
Olu-ce Issu-e3 szzh re2ticas an psants nasrzary
for the Office to diashz Its function of collecting
the royaltica and preparin farm for that purpo..
and in rcspxo to requests forguilance from the
public.
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decision to follow-the Tribunal's stated
intention not to allow substitution of
"grandfathered" signals (those
authorized by the FCC and carried by a
cable system before March 31,1972)
beyond the market quota for
nonspecialty independent stations.
Three comments objected to the similar
decision of the Office regarding
substitution for specialty stations. One
new issue was presented for
consideration: expanded geographic
carriage of a signal on a distant basis
that was formerly carried only as a local
signal.

For a full discussion of the issues
concerning the 1982 cable rate
adjustment, see the explanation
accompanying the interim regulations of
April 16,1984 (49 FR 14944). As
explained below, the Office has
concluded that it should adhere to the
interpretations of the Copyright Act and
the Tribunal's regulations announced in
the interim regulations for the reasons
given in that announcement, subject to
an adjustment regarding administrative
implementation of the rate applied to
substitutions for grandfathered signals
and to clarification of two points. The
Office also addresses the single new
issue raised by the comments: expanded
geographic carriage of a previously
local-only signal into distant
communities.

1. Substitution for "grandfathered"
signals. The basic arguments of the
commentators are that the application of
the 3.75% rate to signals substituted for
"grandfathered" signals is contrary to
the plain meaning 6f section 801(bJ(2)(B)
of the Copyright Act, that it undercuts
Congressional intent, and that
"retroactive application" of the Office's
interpretation violates principles of
equity and fairness.

Section 801(bJ(2)(B))(i) provides that
the Tribunal may not adjust the cable
royalty rates for any DSE's represented
by carriage of a signal of the same type
substituted for any signal permitted by
the FCC rules in effect on April 15,1976.
The commentators argue that
"grandfathered" signals were among the
"FCC-permitted signals" referred to in
that clause, and therefore any signal of
the same type as the "grandfathered"
signal can be substitued for it without
triggering the 3.75% rate. The comments
also contended that, in any event, cable
systems were misled by the Office's
remarks in the March 1983 Statement of
Views, and that the Office should not
adopt an interpretation of the Act based
on the "conclusory views" of the
Tribunal. Finally, one commentator
contended that the Office should have
taken account, pursuant to section

801(b)(2)(B, of the econonuc impact of
its interpretation on copyright users.

Addressing the latter point first, the
Office clearly does not have the
authority to assess the economic impact
of a rate adjustment duly established by
the Tribunal. It is the Tribunal, not the
Copyright Office, that is directed to
consider "among other factors, the
economic impact on copyright owners
and users" when adjusting the rates.
That consideration occurred during the
Tribunal's proceeding that resulted in
the 1982 cable rate adjustment.

With respect to the Office's reliance
on the clear statement by the Tribunal
of its intention in fixing the new cable
rates, the Office continues to believe
that, given the complexity of the cable
compulsory' license and of the FCC
cable carnage rules over a period of 10
years, and given the enormous difficulty

-of the cable rate-making process, it
cannot decline to accept the Tribunal's
interpretation of its own rules unless the
Office were certain that the Tribunal
lacked authority to fix the rate in a given
case. While the Office had doubts about
substitution for "grandfathered" signals,
we are not persuaded that the Tribunal
lacked authority to establish the 3.75%
rate in this case.

Our decision is based upon the
fundamental principle that an
administrative agency's stated
interpretation of its rules is the best
indicator of their meaning. United
Steelworkers of America v. Weber, 443
U.S. 193 (1979); United States v.
American Trucking Association, Inc. 310
U.S. 534, 543 (1940); Rucker v. Wabash
Railroad Company, 418 F.2d 146 (7th Cir.
1969). Moreover, that Office does not
find in Section 801(b)(2(B) any "plain
meaning" contrary to the Tribunal's
position. The very complexity of this
section and the FCC's rules referenced
therein allow few "plain meanings."
Finally, on this point, if the Office had
declined to accept and follow the
Tribunal's interpretation, only confusion
would have resulted; and litigation
would be necessary to resolve the
issue.5

One point about substitution for
"grandfathered" signals needs
clarification. The Office understands the
Tribunal's position to be the same on
substitution for "grandfathered" signals
as on substitution for specialty stations.
Substitution may be made witlun the
limits of the FCC's former distant signal
market quotas for nonspecialty
independent stations (that is, three

"As entities of the United States, both the
Copyright.Office and the Tribunal would be
represented'in any litigation by the same counsel:
the Department of Justice.

distant independents in the top fifty
markets except if there are one or more
local independents in the market the
limit is two distant independents two
distant independents in the second fifty
markets; and one distant independent in
smaller markets, unless there is a local
independent). In the final regulations,
the Office has revised § 201.17(h)(9) to
refer explicitly to the FCC's market
quotas.

Finally, with respect to the comments
about retroactive application of the
interpretation concerning substitution
for "grandfathered" signals, the Office
has decided to modify its policy
concerning implementation of the rate
adjustment in this single case. The
Office attempted in the Statement of
Views in March 1983 both to give cable
systems "some guidance" and to make
clear that any views expressed were
tentative and subject to revision after
conclusion of the then pending judicial
appeal. Based upon the comments,
however, the Office is concerned that
we may not have succeeded in
expressing the very tentative nature of
its views. The Office does not believe
that a position was stated regarding
substitution for "grandfathered" signals,
but the commentators asserted that the
Office's views were misunderstood by a
number of cable systems,

In the Statement of Views, in the
interim regulations, and in these final
regulations, the Office has attempted to
give guidance regarding interpretation of
the Copyright Act. The Office cannot
alter the copyright liabilities of cable
systems by any interpretation of the
Act. It is the Act, complemented by the
Tribunal's rate adjustment, that controls
whatever royalties are owing under the
compulsory license. Nevertheless, since
cable systems may have been misled by
the Office's expression of tenative views
on substitution of "grandfathered"
signals, the Office has decided not to
take affirmative steps to collect
royalties based on the Tribunal's
interpretation on this point before the
accounting period beginning July 1, 1984,
unless it is ordered to do so by a court of
competent jurisdiction. The CS/SA-3
Statement of Accounl forms reflect this
modification of the implementation of
the rate adjustment. The Office has not
changed its position regarding
interpretation of the Act and the
Tribunal's regulations. We have taken
cognizance of the arguments regarding
fairness and equity, and will not
retroactively seek to collect at the 3.75%
rate for substitution of grandfathered
signals in excess of the quota for
nonspecialty independents until ordered
to do so by a court. Cable system-

I
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operators must take full responsibility
for any decision not to pay royalties in
accordance with the stated intention of
the Tribunal.

2. Substitution for specially stations.
Three commentators objected to the
conclusion in the interim regulations
that cable systems may not substitute a
nonspecialty independent station for a
specialty station in excess of the FCC's
former market quotas for nonspecialty
independents. The comments contend
that specialty stations have the same
DSE value as nonspecialty independents
and should be freely substitutable if
actually carried before June 25,1981.
Again, the interim regulations are
criticized for following the Tribunal's
position, which the commentators argue
violates the plain meaning of the AcL
Cable systems, however, were
apparently not misled by our tentative
Statement of Views and understood that
the Office did not say that substitution
of a nonspecialty independent for a
specialty station would be permitted on
any'basis without incurring the 3.75%
rate.

For reasons given in the interim
regulations and in point one above, the
Office continues to believe that it should
follow the Tribunal's clear statement of
its intention m setting the 3.75% rate and
issuing its regulations. Under that
position, substitution of a nonspecialty
independent station for a specialty
station is permitted but only withm the
limits of the FCC's former market quotas
for distant nonspecialty independents.
Thins limited substitution gives meaning
to the critical language of the Copyright
Act regarding substitution of a signal of
the "same type" and avoids
untrammelled substitutions that would
or could nullify the 3.75% adjustment.

3. Application of the surcharge rate to
"grandfathered"signals. The interun
regulations provide that the surcharge
rate does not apply to "carnage of a
particular signal first carried prior to
March 31,1972." See, for example,
§ 201.17(h](3}fi](A). One comment
suggested that the language of the
mterim regulations should parallel the
language of the FCC's grandfather
clause in its exclusivity rules, 47 CFR
76.159 (1980]. That provision exempts
from the exclusivity rules signals earned
in a community prior to March 31,1972
by a particular cable system or any
cable system in that community. The
commentator-was concerned that the
Office's regulation might be read to
exempt a system from the surcharge rate
only if the signal was carred by that
system before March 31,1972.

The Office interprets the Copyright
Act and the Tribunal's rules to mean
that the surcharge rate would not apply

to "grandfathered" signals vhether
earned by a particular cable system or
by any cable system in the community.
The Office confirms that interpretation
of the interim regulations and sees no
need to revise the language since the
phrase "carnage of a particular signal
first carred prior to March 31,1972"
covers carnage by a particular cable
system and the possibility of carnage by
any other cable system within
community.

4. Eypanded distant carngag of
formerly local-only stations. The
comments presented one new issue. not
considered in the interim regulations:
Carnage after June 24,1981 on a distant
signal basis of a signal earned before
June 25,1981 only as a local signal. The
expanded carriage aftcr June 24,1931
would mean that the signal is partly
within and partly without the local
service area of the retransmitt'd station.
Clearly, allocation of the grozs re-eipts
would be permitted by section
111(d)[2}{B). The larger question,
however, is whether the 3.755 rate
applies to the first-time carnage on a
distant signal basis.

In considerng this issue, the Office
notes that in a very few cases we had
expressed the view in correspondepce
that where the only carnage was as a
local signal within part of a cable
system, the "partly within-partly
without" allocation of gross receipts
was nevertheless required as though
some carnage on a distant basis had
occurred in fact. The Office rejects this
interpretation of the Act since it Is clear
from the definition of "distant signal
equivalent value" in section 111[f) that
no DSE value can be assigned for
secondary transmission of local
signals. 1

The Office will upon request refund
any overpayments of copyright royalties
that may have resulted from a request to
apply the "partly within-partly without"
allocation in cases of local-only
carnage, where more than the miniimam
royalty is due. The Office, as stated,
believes this occurred in only two or
three cases. One has been brought to
our attention; and similar cases should
be presented to the Offica promptly.

The question remains: which rate
applies to expanded carriage after June
24,1981 that constitutes distant signal
carnage of the signal for the first time.
This is a new issue, and the Statement
of Account form does not specifically
make provision for application of the
3.75% rate M cases of "partly within-

6The fact that rt ioi iti2]Bj c1tUbli:I' a
mirunaum royalty fcrh2!2 uh 51rri . cn if ti:me 13
no d;stant s5I,13I celI2. , ,l rot c=71L= t;,-
point that b:yond th win-um royalty. caly
distant ci zl carirage trigr a DSE vah.

partly without" carnage. At this point
the Office assumes that the case will
seldom arise, and we decline to provide
any specific guidance. Cable system
operators should consider the Tribunars
letter to this Office of March 30,1934,
published as an Appendix to the interim
regulations on April 16,1934, and the
general comments of the Office in the
interim regulations concerning
application of the 3.75% rate. The Office
will not question application of the non-
3.75% rate on this narrow point until
review of the Statement of Account
forms for the second half of 1934.

For the foregoing reasons, the
Copyright Office is issuing in final form
the mterim regulations amending 37 CFR
201.17 as published on April 16,1934 49
FR 149441, with one minor change in the
last paragraph (9).

With respect to the Regulatory
Flexibility Act, the Copyright Office
takes the position tins Act does not
apply to Copyright Office rulemalang.
The Copynght Office is a depsrtment of
the Library of Congress rathe legislative
branch. Neither the Library of Congress
nor the Copyright Office is an agency
vithin the meaning of the
Adminimstrative Procedure Act of June 11,
1NS, as amended (title 5 of the U.S.
Code, Subchapter H and Chapter 7). The
Regulatory Flexibility Act consequently
does not apply to the Copyright Office
since that Act affects only those entities
of the federal government that are
agencies as defined in the
Administrative Procedure Act. In
addition, since these final regulations
are interpretive, moreover, they are not
subject to the Regulatory Flexibility Act,
In any event.

Alternatively, if it is later determined
by a court of competent jurisdiction that
the Copyright Office is an agency
subject to the Regulatory Flexibility Act,
and that the final rules are not solely
interpretive, the Register of Copyrights
has determined that the regulations wll
have no significant inpact on small
businesses. The Tribunal's rate
adjustment and these final regulations
affect only large cable systems rhase
gross receipts total S214.110 or more
scimannually.

The Copyn,;h:4 O5zc wa- not sub;--a to th-e
Admini atrxtve P-v=d= At etdc'b i97.t arlf- f

ab;:a to it orl. in areaz specified by ca
7a1(d) of* iba -sipc Act (c,~alatnaaa
by the Rcgj 5tzc o Co.7 Uts mu r this title [t7J."exc.lt ith rez¢ct to t k_,r 3 oicf ci~

C .,t Act des no: may-a th!E OMe an
".n-' a dn4 in tB 2 Ad.m,--tFi.ee
Fre Act. Far xoyn! erz.iael stv
tan by tha 0Mf ce r act smt; -d to APA-MOL1.
r:7ja1in-rea.

26725



Federal Register / Vol. 49, No. 127 / Friday, June 29, 1984 / Rules and Regulations

List of Subjects in 37 CFR Part 201
Cable television, Copyright.

Final Regulations

PART 201-[AMENDED]

In consideration of the foregoing, Part
201 of 37 CFR Chapter IIs amended in
the manner set forth below.

Section 201.17 is amended as follows:

§ 201.17 Statements of account covering
compulsory licenses for secondary
transmissions by cable systems.

1. Paragraphs "(h)" and "(i)" are
redesignated paragraphs "(i)" and "j),"
respectively, and any references to
paragraph "(i)" in the text of the
redesignated paragraph (j) are
redesignated paragraph "(j)."

2, A new paragraph (h) is added to
read as follows:

(h) Computation of the copyright
royalty fee pursuant to the 1982 cable
rate adjustment. (1) For the purposes of
this paragraph, in addition to the
definitions of paragraph (b) of this
section, the following definitions shall
also apply:

(i) "Current base rate" means the
applicable royalty rates in effect on
December 31, 1982, as reflected in 37
CFR 308.2(a).

(ii) "Surcharge" means the applicable
syndicated exclusivity surcharge
established by 37 CFR 308.2(d), m effect
on January 1, 1983.

(iii) The "3.75% rate" means the rate
established by 37 CFR 308.2(c), in effect
on March 15,1983.

(iv), "Top 100 television market"
means a television market defined or
interpreted as being within either the
"top 50 television markets" or "second
50 television markets" in accordance
with 47 CFR 76.51, in effect on June 24,
1981.

(v) The "1982 cable rate adjustment"
means the rate adjustment adopted by
the Copyright Royalty Tribunal on
October 20, 1982 (CRT Docket No. 81-2,
47 FR 52146, November 19,1982).

(vi) The terms "DSE" or "DSE's" mean
"distant signal equivalent(s)" as defined
in 17 U.S.C. 111(f) and any fraction
thereof.

(2) A cable system whose semiannual
gross receipts for secondary
transmissions total $214,000 or more
shall compute its royalty fee for carnage
after June 30,1983, in the following
manner:

(i) The cable system shall first
determine those DSE's to which the
3.75% rate established by 37 CFR
308.2(c) applies.

(ii) If the 3.75% rate does not apply to
certain DSE's, in the case of a cable
system located wholly or in part within
a top 100 television market, the current
base rate together with the surcharge
shall apply. However, the surcharge
shall not apply for carnage of a
particular signal first carned prior to
March 31,1972.

(iii) If the 3.75% rate does not apply to
certain DSE's, in the case of a cable
system located wholly outside a top 100
television market, the current base rate
shall apply.

(3) A cable system whose semiannual
gross receipts for secondary
transmissions total $214,000 or more
shall compute its royalty fee for carnage
during the period January 1,1983,
through June 30,1983, in the following
manner.

(I) Copyright royalty fees must be paid
on the basis of carnage for the entire
accounting period except where
proration of the DSE is permitted as
described in paragraph (1)(3) of this
section.

(ii) Where a distant signal was carned
at any time only between January 1,
1983, and March 14,1983;

(A) In the case of a cable system
located wholly or in part within a top
100 television market, the current base
rate, together with the surcharge shall
apply. However, the surcharge shall not
apply for carriage of a particular signal
first carried prior to March 31, 1972.

(B) In case of a cable system located
wholly outside a top 100 television
market, the current base rate shall
apply.

(iii) Where a distant signal was
carried at any time after March 14, 1983;

(A) The cable system shall first
determine those DSE's to which the
3.75% rate established by 37 CFR
308.2(c) applies.

(B) If the 3.75% rate is applicable to a
particular DSE, it shall be applied
against the per centum .5967
(representing the number of days from
March 15, 1983, through June 30, 1983,
inclusive, in relation to the entire
accounting period); and either

(1) In the case of cable system located
wholly or in part within a top 100
television market, the current base rate,
together with the surcharge, applied
against the per centum .4033
(representing the number of days from
January 1,1983, through March 14, 1983,
inclusive, in relation to the entire
accounting period); however, the
surcharge shall not apply for carriage of
a particular signal first carned prior to
March 31,1972; or

(2) In the case of a cable system
located wholly outside a top 100

television market, the current base rate
applied against the per centum .4033.

(C) If the 3.75% rate does not apply to
certain DSE's, in the case of a cable
system located wholly or in part within
a top 100 television market, the current
base rate together with the surcharge
shall apply. However, the surcharge
shall not apply for carriage of a
particular signal first carried prior to
March 31,1972.

(D) If the 3.75% rate does not apply to
certain DSE's, in the case of a cable
system located wholly outside a top 100
television market, the current base rate
shall apply.

(4)(i) Separate Supplemental DSE
Schedules as prescribed by the
Copyright Office shall be completed and
filed by a cable system affected by the
1982 cable rate adjustment for the
accounting periods January 1,1983.
through June 30, 1983 (83-1), and July 1,
1983, through December 31.1983 (83-2).
Each Supplemental DSE schedule shall
contain the information required by that
form and its accompanying instructions,

(ii) The Supplemental DSE Schedule
will be mailed to all cable systems
whose gross receipts for secondary
transmissions total $214,000 or more
either for accounting period 83-1 or for
83-2, and shall be completed and
returned to the Copyright Office with the
supplemental royalty fee due, if any,
within sixty-five (65) days from the date
of mailing by the Copyright Office.

(iiI) Cable systems located wholly
outside all major and smaller television
markets as defined by the FCC are not
affected by the 1982 cable rate
adjustment. Such systems shall
complete a certifying statement
provided in the Supplemental DSE
Schedule and return in within sixty-fivo
days from the date of mailing by the
Copyright Office.

(iv) Revised Statement of Account
form CS/SA-3 shall be completed and
filed for the accounting periods January
1, 1984, through June 30,1984, et seq,, by
a cable system whose semiannual gross
receipts for secondary transmissions
total $214,000 or more in accordance
with paragraph (c) of this section. The
Statement shall contain the information
required by that form and its
accompanying instructions.

(5)(i) It shall be presumed that the
3.75% rate of 37 CFR 308.2(c) applies to
DSE's accruing from newly added
distant signals, carried for the first time
by a cable system after June 24, 1981.

(ii) The presumption of paragraph
(h)(5)(i) of tlis section can be rebutted in
whole or in part:

(A) By actual carnage of a particular
distant signal prior to June 25, 1981, as
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reported in Statements of Account duly
filed with the Copyright Office ("actual
carnage"), unless the prior carriage was
not permitted by the FCC; or

(B) By carnage of no more than the
number of distant signals which was or
would have been allotted to the cable
system under the FCC's quota for
importation of etwork and
nonspecialty independent stations [47
CFR 76.59(b), 76.61 (b] and (c) and 76.63,
referring to 76.61 (b) and (c), in effect on
June 24,1981].

(6) To qualify as an FCC-permitted
signal on the ground of individual
waiver of the FCC rules (47 CFR 76.7 in
effect on June 24,1981), the waiver must
have actually been granted by the FCC,
and the signal must have been first
carried by the cable system after April
15,1976.

(7) Expanded geographic carnage
after June 24, 1981, of a signal previously
earned within only certain parts of a
cable system is governed by the current
base rate and the surcharge, if
applicable.

(8] In cases of expended temporal
carriage of the same signal, previously
carried pursuant to the FCC's former
part-time or subsitute carnage rules [47
.CFR 76.61(b](2], 76.61 (e)(1) and (e)(3),
and 76.63, referring to 76.61 (e)(1) and
(e)(3], m effect on June 24, 1981], the
3.75% rate shall be applied to any
additional fraction of a DSE accruing
from the expanded temporal carnage of
that signal. To identify such additional
DSE's, a comparison shall be made of
DSE's reported for that signal in any
single accounting period prior to the July
1,1981, to December 31,1981, period
(81-2); as designated by the cable
system, with the DSE's for that same
signal reported in the current relevant
accounting period.

(9) Substitution of like signals
pursuant to 37 CFR 308(c)(2] is possible
at the relevant non-3.75% rate (the
surcharge together with the current base
rate, or the current base rate alone] only
if the substitution does not exceed the
number of distant signals which was or
would have been allotted to the cable
system under the FCC's television
market quota for importation of network
and nonspecialty independent stations
(47 CFR 76.59(b), 76.61 (b) and (c], and
76.63, referring to 76.61 (b) and {Lc), in
effect on June 24, 1981.

(17 U.S.C. 111, 702)
Dated. June 26,1984.

David Ladd,
Register of Copynghts.

[FR D=c 84-17455 Filed 6-23-P4 8:45 am)
B1 IIG CODE 1410-03-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 1

[OA-FRL 2619-31

Statement of Organization and General
Information

AGENCY: Environmental Protertion
Agency.
ACTION: Final rule.

SUMMARY: This document updates the
statement of organization and general
information to reflect the current
organization of the U.S. Environmental
Protection Agency.
EFFECTIVE DATE: June 28, 1934.
FOR FURTHER INFORMATION CONITACT=

Mr. Gary M. Katz, Director,
Management and Organization Division,
Office of Administration, 202-332--5000.
SUPPLEMENTARY INFORMATION:

List of Subjects in 40 CFR Part 1

Organization and functions
(Government agencies].

Dated: June 26,1934.
Howard M. Messncr,
AssistantAdmmnstaterforqditrntnrabton
and Resources Manoaement

Part 1 of Title 40 of the Code of
Federal Regulations is revised as
follows:

PART I-STATEMENT OF
ORGANIZATION AND GENERAL
INFORMATION

Subpart A-Introduction

sc.
1.1 Creation and authority.
1.3 Purpose and functions.
1.5 Organization and general information.
1.7 Location of principal offices.

Subpart B-Headquarters
1.21 General.
1.23 Office of the Administrator
1.25 Staff Offices.
1.27 Offices of the Associate

Administrators.
1.29 Office of Inspector Gcneral,
1.31 Office of General Counzel.
1.33 Office of Administration and Recorces

Management.
1.35 Office of Enforcement and Compliance

Monitoring.
1.37 Office of External Affairs
1.39 Office ofPolicy. Planning and

Evaluation.
1.41 Office ofAirand Radiation.
1.43 Office of Pesticides and Toxic

Substances.
1.45 Office of Researh and Dienlopmvnlt.
1A7 Office of Solid Waste and Emercgncy

Response.
1.49 Office of Water.

Subpart C-Feld Installations
Sec.
1.61 Regional Offices.

Authority 5 U.S.C. 532.

Subpart A-Introduction

§ 1.1 Creation and authority.

Reorganization Plan 3 of 1970,
established the U.S. Environmental
Protection Agency (EPA] m the
&%ecutive branch as an independent
Agency, effective December 2,1970.

§ 1.3 Purpose and functions.

The U.S. Environmental Protection
Agency permits coordinated and
effective governmental action to assure
the protection of the environment by
abating and controlling pollution on a
systematic basis. Reorganization Plan 3
of 1970 transferred to EPA a variety of
research, monitoring, standard setting,
and enforcement activities related to
pollution abatement and control to
provide for the treatment of the
environment as a single interrelated
system. Complementary to these
activities are the Agency's coordination
and support of research and
antipollution activities carried out by
State and local governments, private
and public groups, individuals, and
educational institutions. EPA reinforces
efforts amon- other Federal agencies
vith respect to the impact of their
operations on the emironment.

§ 1.5 Organization and general
Information.

(a] The U.S. Environmental Proteution
Agency's basic organization consists of
Headquarters and 10 Regional Offices.
EPA Headquarters in Washingon, D.C.
maintains overall planning, coordination
and control of EPA programs. Regional
Admimstrators head the Regional
Offices and are responsible directly to
the Administrator for the execution of
the Agency's programs within the
boundaries of their Regions.

(b) EPAs Directives System contains
definitive statements of EPA's
organization, policies, procedures,
assignments of responsibility, and
delegations of authority. Copies are
available for public inspection and
copying at the Management and
Organization Division, 401 M Street
SW,, Washington, D.C. 20460.
Information can be obtained from the
Office of Public Affairs at all Regional
Offices.

(c] EPA conducts procurement
pursuant to the Federal Property and
Administrative Services Act, the Federal
Procurement Regulations, and
implementing EPA regulations.
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§ 1.7 Location of principal offices.
(a) The EPA Headquarters is in

Washington, D.C. The mailing address is
401 M Street SW., Washington, D.C.
20460.

(b) The addresses of (and States
served by) the EPA Regional Offices
(see § 1.61) are:

(1) Region I, U.S. Environmental
Protection Agency, Room 2203, John F.
Kennedy Federal Building, Boston, MA
02203. (Connecticut, Maine,
Massachusetts, New Hampshire, Rhode
Island, and Vermont.)

(2) Region II, U.S. Environmental
Protection Agency, Room 1009, 26
Federal Plaza, New York, NY 10278.
(New Jersey, New York, Puerto Rico,
and the Virgin Islands.)

(3) Region III, U.S. Environmental
Protection Agency, Curtis Building, Sixth
and Walnut Streets, Philadelphia, PA
19106. (Delaware, Maryland,
Pennsylvania, Virginia, West Virginia,
and the District of Columbia.)

(4) Region IV, U.S. Environmental
Protection Agency, 345 Courtland Street
NE., Atlanta, GA 30365. (Alabama,
Florida, Georgia, Kentucky, Mississippi,
North Carolina, South Carolina, and
Tennessee.)

(5) Region V, U.S. Environmental
Protection Agency, 230 South Dearborn
Street, Chicago, IL 60604. (Illinois,
Indiana, Michigan, Minnesota, Ohio, and
Wisconsin.)

(6) Region VI, U.S. Environmental
Protection Agency, First International
Building, 1201 Elm Street, Dallas, TX
75270. (Arkansas, Louisiana, New
Mexico, Oklahoma, and Texas.)

(7) Region VII, U.S. Environmental
Protection Agency, 324 East Eleventh
Street, Kansas City, MO 64106. (Iowa,
Kansas, Missouri, and Nebraska.)

(8) Region VIII, U.S. Environmental
Protection Agency, Lincoln Tower, 1860
Lincoln Street, Denver, CO 80295.
(Colorado, Montana, North Dakota,
South Dakota, Utah, and Wyoming.)

(9) Region IX, U.S. Environmental
Protection Agency, 215 Freemont Street,
San Francisco, CA 94105. (Arizona,
California, Hawaii, Nevada, American
Samoa, Trust Territories of the Pacific
Islands, Guam, Wake Island, and the
Northern Marianas.)

(10) Region X, U.S. Environmental
Protection Agency, 1200 Sixth Avenue,
Seattle, WA 93101. (Alaska, Idaho,
Oregon, and Washington.)

Subpart B-Headquarters

§ 1.21 General.
EPA Headquarters is comprised of (a)

the Office of the Administrator; (b) two
Associate Administrators and four staff
offices which advise the Administrator

on cross-cutting Agency headquarters
and regional issues and conduct
programs with respect to EPA's
interface with other national and
international governmental
organizations; (c) the Office of Inspector
General; (d) the Office of General
Counsel; (e) and nine operational
offices, each headed by an Assistant
Administator, responsible for carrying-
out EPA's major environmental and
admimstrative programs.

§ 1.23 Office of the Administrator.
The Environmental Protection Agency

is headed by an Administrator who is
appointed by the President, by and with
the consent of the Senate. The
Administrator is responsible to the
President for providing overall
supervision to the Agency, and is
assisted by a Deputy Administrator also
appointed by the President, by and with
the consent of the Senate. The Deputy
Administrator assists the Adminstrator
in the discharge of Agency duties and
responsibilities and serves as Acting
Administrator in the absence of the
Adimmstrator.

§ 1.25 Staff Offices.
(a) Office of Administrative Law

Judges. The Office of Administrative
Law Judges, under the supervision of the
Chief Administrative Law Judge, is
responsible for presiding over and
conducting formal hearings, other
hearings, and issuance of initial
decisions, if appropriate, in such
proceedings. The Office provides
supervision of the Administrative Law
Judges, who operate as a component of
the Office of Administrative Law Judges,
in certain Agency Regional Offices. The
Office provides the Agency Hearing
Clerk.

(b) Office of Civil Rights. The Office
of Civil Rights, under the supervision of
a Director, serves as the principal
adviser to the Administrator with
respect to EPA's civil rights programs.
The Office develops policies,
procedures, and regulations to
implement the Agency's civil rights
responsibilities, and provides direction
to Regional and field activities in the
Office's area of responsibilities. The
Office implements and monitors the
Agency's equal employment opportunity
program; provides advice and guidance
to EPA program officials and Regional
Administrators on EEO matters; serves
as advocate for furthering career
opportunities for minorities and women;
and processes complaints of
discrimination for Agency disposition.
The Office assures: [1) Maximum
participation of minority business
enterprises under EPA contracts and

grants, (2) equal employment
opportunity under Agency service
contracts, construction contracts, and
grants; (3) compliance with the Davis.
Bacon Act and related acts; (4)
compliance with the provisions of laws
affecting Agency programs requiring
nondiscrimination on account of ago and
physical handicap and; (5) services or
benefits are dispensed under any
program or activity receiving Agency
financial assistance on a
nondiscrimination basis.

(c) Science Advisory Board. 'he
Science Advisory Board, under the
direction of a Director, provides expert
and independent advice to the
Administrator on the Scentific and
technical issues facing the Agency. The
Office advises on broad, scientific,
technical and policy matters; assesses
the results of specific research efforts;
assists in identifying emerging
environmental problems; and advises
the Administrator on the cohesiveness
and currency of the Agency's scientifio
programs.

(d) Office of Small and Disadvantaged
Business Utilization. The Office of Small
and Disadvantaged Business Utilization,
under the supervision of a Director, Is
responsible for developing policy and
procedures implementing the Agency's
business utilization responsibilities. The
Office provides information and
assistance to components of the
Agency's field offices responsible for
carrying out related activities. The
Office develops and implements a
program to provide the maximum
utilization of women-owned business
enterprises in all aspects of EPA
contract work; in collaboration with the
Procurement and Contracts
Management Division, develops
programs to stimulate and improve
involvement of small and minority
business enterprises; and provides
technical advisers to assist designated
Procurement Center Representatives of
the Small Business Administration In
their. duties. The Office represents EPA
at hearings, interagency meetings,
conferences and other appropriate
forums on matters related to the
advancement of these cited business
enterprises in EPA's Federal Contracting
Program.

§ 1.27 Offices of the Associate
Administrators.

(a) Office of International Activities.
The Office of the International
Activities, under the supervision of an
Associate Administrator, provides
direction to and supervision of the
activities, programs, and staff assigned
to the Office of International Activities.

1I
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All of the functions and responsibilities
of the Associate Adnunistrator are
Agencywide, and apply to all
international activities of the Agency.
The Office develops policies and
procedures for the direction of the
Agency's international programs and
activities, subject to U.S. foreign policy,
and assures that adequate program,
scientific, and legal inputs are provided.
It conducts continuing evaluations of the
Agency's international activities and
makes appropriate recommendations to
the Administrator. The Office advises
the Administrator and principal Agency
officials on the progress and effect of
foreign and international programs and
issues. It serves as the Administrator's
representative in contacts with the
Department of State and otherFederal
agencies concerned with international
affairs. It negotiates arrangements or
understandings relating to international
cooperation with foreign organizations.
Coordinates Agency international
contacts and commitments; serves as
the focal point for responding to
requests for information relating to EPA
international activities; and provides an
initial point of contact for all foreign
visitors. The Office maintains liaison
with all relevant international
organizations and provides
representation where appropriate. It
establishes Agency policy, and approves
annual plans and modifications for
travel abroad and attendance at
international conferences and events. It
provides administrative support for the
general activities of the Executive
Secretary of the U.S. side of the US-
USSR/PRC agreements on
environmental protection and of the U.S.
Coordinator for the NATO Committee,
on the Challenges of Modem Society.
The Office supervises these programs
with respect to activities which are
completely within the purview of EPA.

(b) Office of Regional Operations. The
Office of Regional Operations, under the
supervision of an Associate
Administrator, reports directly to the
Administrator and Deputy
Administrator. The Office serves as the
primary communications link between
the Administrator/Deputy
Administrator and the Regional
Administrators. It provides a
Headquarters focus for ensuring the
involvement of Regions, or
consideration of Regional views and
needs, in all aspects of the Agency's
work. The Office is responsible for
assuring Regional participation in
Agency decision-making processes,
assessing the impact of Headquarters
actions on Regional operations, and
acting asombudsman to resolve

Regional problems on behalf of the
Admimstrator. The Associate
Administrator coordinates Regional
issues, organizes Regional
Administrator meetings and work
groups; and coordinates Regional
responses to specific issues. In addition,
the Office is responsible for working
with the Regional Offces to further the
consistent application of national
program policies by reinforcing existing
administrative, procedural, and program
policy mechanisms as well as through
initiation of reviews of significant
Regional issues of interest to the
Administrator. It continually monitors
responsiveness and compliance with
established policies and techmcal needs
through formal and informal contact and
free dialogue. The Office initiates and
conducts on-site field visits to study,
analyze, and resolve problems of
Regional, sectional, and national scale.

§ 1.29 Office of Inspector General
The Office of Inspector General

assumes overall responsibility for audits
and investigations relating to EPA
programs and operations. The Office
provides leadership and coordination
and recommends policies for other
Agency activities designed to promote
economy and efficiency and to prevent
and detect fraud and abuse in such
programs and operations. The Office of
the Inspector General informs the
Administrator, Deputy Administrator,
and Congress of serious problems,
abuses and deficiencies relating to EPA
programs and operations, and of the
necessity for and progress of corrective
action; and reviews emsting and
proposed legislation and reualations to
assess the impact on the administration
of EPA's programs and operations. The
Office recommends policies for, and
conducts or coordinates relationships
between, the Agency and other Federal,
State and local government agencies,
and nongovernmental entities on all
matters relating to the promotion of
economy and efficiency in the
administration of, or the prevention and
detection of fraud and abuse in,
programs and operations adminstered
by the Agency.

§ 1.31 Office of Gencral CounseL
The General Counsel serves as the

primary legal adviser to the
Administrator, provides legal service to
all organizational elements of the
Agency with respect to all Agency
programs and activities; provides legal
opinions, legal counsel, and litigation
support; and assists in the formulation
and administration of the Agency's
policies and programs as legal adviser.

§ 133 Office of Administration and
Resources Management

The Office of Administration and
Resources Management is under the
supervision of the Assistant
Admimstrator for Administration and
Resources Management who provides
services to all of the programs and
activities of the Agency, except as may
be specifically noted. In addition, the
assistant administrator has prnmary
responsibility Agencywide for policy
and procedures governing the functional
areas outlined below. The major
functions of the Office include resources
management and systems (including
budget and financial management),
personnel services, occupational health
and safety, administrative services,
organization and management analysis
and systems development, information
management and services, automated
data processing systems and
procurement through contracts and
grants. This Office is the primary point
of contact and manages Agencywide
internal controls, audit resolution and
follov-up, and government-wide
management improvement initiatives. In
the performance of the above functions
and responsibilities, the Assistant
Administrator for Administration and
Resources Management represents the
Adminstrator m communications with
the Office of Management and Budget,
Office of Personnel Management
General Accounting Office, General
Services Administration. Department of
the Treasury, and other Federal
agencies prescribing requirements for
the conduct of Government budget,
fiscal management and administrative
activities.

(a) Office of Admnzstration and
Resources Management, Research
Th angle ParA, ANC (RTP). The Office of
Administration and Resources
Management (OARIA) RTP, under the
supervision of a Director, provides
service3 to ll of the programs and
activities at RTP and certain financial
and automated data processing services
Agency% ide. The major functions of the
Office include personnel services,
financial management, procurement
through contracts, library and other
information services, general services
(including safety and security, property.
and supply printing, distribution,
facilities and other administrative
services) and providing both local RTP
and Agencyivde automated data
processing systems services. The
Director, OARM, RTP, supervises the
Offices of Administration, Financial
Management and Data Processing, RTP.

(b) Off ce of Admrustration,
Cincinnati. Ohio. The Office of
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Administration at Cincinnati, Ohio,
under the supervision of a Director,
provides and administers personnel,
procurement, safety and security,
property and supply, printing,
distribution, facilities, and other
administrative service programs at
Cincinnati and other specified
geographic locations.

(c) Office of the Comptroller. The
Office of the Comptroller, under the
supervision of the Comptroller, is
responsible for Agencywide budget,
resources management and financial
management functions, including
program analysis and planning; budget
formulation, preparation and execution;
funding allotments and allocations; and
developing and maintaining accounting
systems, fiscal controls, and systems for
payroll and disbursements. The
Assistant Administrator's resource
systems responsibilities are
administered by this Office.

(d) Office of Administration. The
Office of Administration, under the
supervision of a Director, is responsible
for the development and conduct of
programs for personnel policies,
procedures and operations; organization
and management systems, control, and
services; facilities, property and space
management; personnel and property
security; policies, procedures, and
operations related to procurement
through grants, contracts, and
interagency agreements; and
occupational health and safety.

(e) Office of Information Resources
Management. The Office of Information
Resources Management (OIRM), under
the supervision of a Director, provides
for an information resource management
program (IRM) consistent with the
provisions of Pub. L. 96-511. The Office
establishes policy, goals and objectives
for implementation of IRM; develops
annual and long-range plans and
budgets for IRM functions and activities;
and promotes IRM concepts throughout
the Agency. The Office coordinates IRM
activities; plans, develops and operates
information systems and services in
support of the Agency's management
and administrative functions, and other
Agency programs and functions as,
required. The Office oversees the
performance of these activities when
carried out by other Agency
components. The Office performs liaison
for interagency sharing of information
and coordinates IRM activities with
OMB and GSA. The Office ensures
compliance with requirements of Pub. L.
9&-511 and other Federal laws,
regulations, and guidelines relative to
IRM; and chairs the Agency's IRM
Steering Committee. The Office

develops Agency policies and
standards; and administers or oversees
Agency programs for library systems
and services, internal records
management, and the automated
collection, processing, storage, retrieval
and transmission of data by or for
Agency components and programs. The
Office provides national program policy
and technical guidance for. the
acquisition of all information
technology, systems and services by or
for Agency components and programs,
including those systems and services
acquired by grantees and contractors
using Agency funds; the operation of all
Agency computers and
telecommunications hardware and
facilities; and establishment and/or
application of telecommunications and
Federal information processing
standards. The Office reviews and
evaluates information systems and
services, including office automation,
which are operated by other Agency
components; and sets standards for and
approves the selection of Agency
personnel who are responsible for the
technical management of these
activities. The Office coordinates its
performance of these functions and
activities with the Agency's information
collection policies and budgets managed
by the Office of Policy, Planning and
Evaluation.

(f) The Office of Human Resources
Management. The Office of Human
Resources Management, under the
supervision of a Director, designs
strategies, plans, and policies aimed at
developing and training all employees,
revitalizing EPA organizations, and
matching the right people with the right
jobs. The Office is responsible for
developing and assuring inplementation
of policies and practices necessary for
EPA to meet its present and future
workforce needs. This includes
consideration of the interrelationships
between the environmental protection
workforce needs of EPA and State
governments. For Senior Executive
Service (SES) personnel, SES
candidates, Presidential Executive
Interchange Participants, and
Management Interns, OHRM establishes
policies; assesses and projects Agency
executive needs and workforce
capabilities; creates, establishes, and
implements training and development
strategies and programs; provides the
full range of personnel functions;
supports the PerformanceReview Board
(PRB) and the Executive Resources
Board (ERB); and reassigns SES
personnel with the concurrence of the
ERB. For the areas of workforce
management and employee and

organizational development, OHRM
develops strategies, plans, and policies;
coordinates Agencywide
implementation of those strategies,
plans, and policies; and provides
technical assistance to operating
personnel offices and States. OHRM, in
cooperation with the Office of the
Comptroller, evaluates problems with
previous workyear use, monitors current
workyear utilization, and projects future
workyear needs in coordination with the
Agency's budget process. The Office is
the lead office for coordination of
human resources management with the
Agency's Strategic Planning and
Management System. The Office
develops methodologies and procedures
for evaluations of Agency human
resources management activities;
conducts evaluations of human
resources management activities
Agencywide; and carries out human
resources management projects of
special interest to Agency management.
The Office coordinates its efforts with
the Office of Administration
(specifically the Personnel Management
Division and the Management and
Organization Division), the Office of the
Comptroller, the Office of Information
Resources Management, and the Office
of Policy, Planning and Evaluation.

§ 1.35 Office of Enforcement and
Compliance Monitoring.

The Office of Enforcement and
Compliance Monitoring, under the
supervision of the Assistant
Administrator for Enforcement and
Compliance Monitoring, serves as the
principal adviser to the Administrator in
matters concerhing enforcement and
compliance; and provides the principal
direction and review of civil
enforcement activities for air, water,
waste, pesticides, toxics, and radiation.
The Assistant Administrator reviews the
efforts of each Assistant and Regional
Administrator to assure that EPA
develops and conducts a strong and
consistent enforcement and compliance
monitoring program. The Office
manages the national criminal
enforcement program and provides
technical expertise for enforcement
activities.

§ 1.37 Office of External Affairs.
The Office of External Affairs, under

the supervision of the Assistant
Administrator for External Affairs,
serves as the senior adviser to the
Administrator for the functional areas
within this Office. The functions and
responsibilities assigned to the
Assistant Administrator are
Agencywide, and except as specifically
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noted, apply to the provision of advice
and direct support to the Administrator
as well as policy direction and
assistance to all of the programs and
activities of the Agency. The major
functions of the Office include public
information, press services and
audiovisual support; congressional
liaison;.communication and
coordination with State and local
governmental groups; preparation,
review, and clearance of proposed
legislation and reports on legislation;
and serving as the EPA focal point for
Environmental Impact Statement (EIS)
functions and activities involving
interaction with other Federal agencies.
The Office staff consults on and
provides assistance to senior policy and
program officials and other offices in the
Agency. In addition to the performance
at Headquarters of the functions
assigned to them, each of the offices
within the Office of External Affairs is
responsible for the policy and
operational gudance for the
performance of those functions at
Agency field establishments.

(a) Office of FederalActivities. The
Office of Federal Activities is headed by
a Director who reports to the Assistant
Administrator for External Affairs and
supervises all the functions of the
Office. The Director acts as national
program manager for five major
programs that include: (1) The review of
other agency environmental impact
statements and other major actions
under the authority of section 309 of the
Clean Air Act, (2) implementation of
EPA's responsibilities under section 404
(dredge and fill permits) of the Clean
Water Act, (3) EPA compliance with the
National Environmental Policy Act
(NEPA] and related laws, directives, and
Executive policies concerning special
environmental areas and cultural
resources, (4] compliance with
Executive policy on American Indian
affairs and the development of programs
for environmental protection on Indian
lands, and (5) the development and
oversight of national programs and
internal policies, strategies, and
procedures for implementing Executive
Order 12088 and other administrative or
statutory provisions concerning
compliance with environmental
requirements by Federal facilities. The
Director chairs the Standing Committee
on Implementation of Executive Order
12088. The Office serves as EPA's
principal point of contact and liaison
with other federal agencies and provides
consultation and technical assistance to
those agencies relating to EPA's areas of
expertise and responsibility. The Office
administers the filing and information

system for all federal Environmental
Impact Statements under agreement
with the Council on Environmental
Quality (CEQ} and provides liaison with
CEQ on this function and related
matters of NEPA program
administration. The Office provides a
central point of information for EPA and
the public on environmental impact
assessment techniques and
methodologies.

(b) Office of Public Affairs. The Office
of Public Affairs is under the
supervision of a Director who serves as
chief spokesperson for the Agency and
as a principal adviser, along with the
Assistant Administrator for Eternal
Affairs, to the Administrator, Deputy
Adinistrator, and Senior Management
Officials, on public affairs aspects of the
Agency's activities and programs, The
Office of Public Affairs provides to the
media adequate and timely information
as well as responses to queries from the
media on all EPA program activities. It
assures that the policy of openness in all
information matters, as enunciated by
the Administrator, is honored in all
respects. Develops publications to
inform the general public of major EPA
programs and activities; it also develops
informational materials for internal EPA
use in Headquarters and at the Regions,
Labs and Field Offices. It maintains
clearance systems and procedures for
periodicals and nontechnical
information developed by EPA for
public distribution, and reviews all
publications for public affairs interests.
The Office of Public Affairs provides
policy direction for, and.coordination
and oversight of EPA's community
relations program. It provides a system
for ensuring that EPA educates citizens
and responds to their concerns about all
environmental issues and assures that
there are opportunities for public
involvement in the resolution of
problems. The Office supervises the
production of audio-visual materials,
including graphics, radio and video
materials, for the general public and for
internal audiences, in support of EPA
policies and programs. The Office
provides program direction and
professional review of the performance
of public affairs functions in the
Regional Offices of EPA, as well as at
laboratories and other field offices. The
Office of Public Affairs is responsible
for reviewing interagency agreements
and Headquarters purchase request
requisitions expected to result in
contracts in the areas of public
information and community relations. It
develops proposals and reviews
Headquarters grant applications under

consideration when public affairs goals
are involved.

(c) Office of Legislative AnaIysis. The
Office of Legislative Analysis, under the
supervision of a Director who serves m
the capacity of Legislative Counsel, is
responsible for legislative draftinn and
liaison actihities relating to the Agency's
programs. It exercises responsibility for
legislative drafting; reports to the Office
-of Management and Budget and
congressional committees on proposed
legislation and pending and enrolled
bills, as required by OMB Circular No.
A-19 and Bulletin No. 72-6; provides
testimony on legislation and other
matters before congressional
committees; and reviews transcripts of
legislative hearings. It maintains liaison
with Office of Congressional Liaison on
all Agency activities of interest to the
Congress. The Office works closely vith
the staffs of various Assistant
Administrators, Associate
Administrators, Regional
Administrators, and Staff Office
Directors in accordance with
established Agency procedures, m the
development of the Agency's legislative
program. The Office assists the
Assistant Administrator for External
Affairs and the Agency's senior policy
officials in guiding legislative initiatives
through the legislative process. It
advises the Assistant Administrator for
Admnistration and Resources
Management in matters pertaining to
appropriations legislation. It works
closely with the Office of Federal
Activities to assure compliance with
Agency procedures for the preparation
of environmental impact statements, m
relation to proposed legislation and
reports on legislation. The Office
coordinates with the Office of
Management and Budget, other
agencies, and congressional staff
members on matters within its area of
responsibility; and develops suggested
State and local environmental
legislative proposals, using inputs
provided by other Agency components.
The Legislative Reference Library
provides legislative research services for
the Agency. The library secures and
furnishes Congressional materials to all
EPA employees and, if available, to
other government agencies and private
organizations; and it also provides the
service of securing, upon request, EPA
reports and materials for the Congress.

(d) Office of Congressional Liaison.
The Office of Congressional Liaison is
under the supervision of a Director who
serves as the principal adviser to the
Administrator with respect to
congressional activities. All of the
functions and responsibilities of the
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Director are Agencywide and apply to
the provision of services with respect to
all of the programs and activities of the
Agency. The Office serves as the
principal point of congressional contact
with the Agency and maintains an
effective liaison with the Congress on
Agency activities of interest to the
Congress, and, as necessary, maintains
liaison with Agency Regional and field
officials, other Government agencies,
and public and private groups having an
interest in legislative matters affecting
the Agency. It assures the provision of
prompt response to the Congress on all
inquiries relating to activities of the
Agency; and monitors and coordinates
the continuing operating contacts
between the staff of the Office of the
Comptroller and staff of the
Appropriations Subcommittees of
Congress.

(e) Office of Intergovernmental
Liaison. The Office of Intergovernmental
Liaison is under the supervision of a
Director who serves as the principal
point of contact with public interest
groups representing general purpose
State and local governments, and is the
principal source of advice and
information for the Administrator and
the Assistant Administrator for External
Affairs on intergovernmental relations.
The Office maintains liaison on
intergovernmental issues with the White
House and 0MB; identifies and seeks
solutions to emerging intergovernmental
issues; recommends and coordinates
personal involvement by the
Administrator and Deputy
Administrator in relations with State,
county and local government officials;
coordinates and assists Headquarters
components in their handling of broad-
gauged and issue-oriented
intergovernmental problems. It works
with Regional Administrators and the
Office of Regional Operations to,
encourage the adoption of improved
methods for dealing effectively with
State and local governments on specific
EPA program initiatives; works with the
Immediate Office of the Administrator,
Office of Congressional Liaison, Office
of Public Affairs, and the Regional
Offices to Develop and carry out a
comprehensive liaison program; and
tracks legislative initiatives which affect
the Agency's intergovernmental
relations.

§ 1.39 Office of Policy, Planning and
Evaluation.

The Assistant Administrator for
Policy, Planning and Evaluation serves
as principal adviser to the Administrator
on Agency policy and planning issues
and as such-is responsible for
supervision and management of the

following: Policy analysis; standards
and regulations; and managentent
strategy and evaluation. The Assistant
Administrator represents the-
Administrator with Congress and the
Office of Management and Budget, and
other Federal agencies prescribing
repuirements for conduct for
government management activities.

(a) Office of Policy Analysis. The
Office of Policy Analysis is under the
supervision of a Director who performs
the following functions on an
Agencyvide basis: economic analysis of
Agency programs, policies, standards,
and regulations, including the estimation
of abatement costs; research into
developing new benefits models;
benefit-cost analyses; impact
assessments; intermediate and long-
range strategic studies; consultation and
analytical assistance in the areas
described above to semor policy and
program officials and other offices in the
Agency; development and coordination
proposals for major new Agency
mitiatives; liaison with other agencies;
universities, and interest groups on
major policy issues and developement of
a coordinated Agency position; and
development of integrated pollution
control strategies for selected industrial
and geographical areas.

(b) Office of Standards and
Regulations. The Office ofiStandards
and Regulations is under the supervision
of a Director who is responsible for.
involving the Office of Policy, Planning
and Evaluation (OPPE) in regulatory
review; conducting technical and
statistical analysis of proposed
standards, regulations and guidelines;
serving as the Agency focal point for
identifying, developing and
implementing alternatives to
conventional "command andcontrol"
regulations; conducting analyses of
Agency activities related to chemical
substances and providing mechanisms
for establishing regulatory priorities and
resolving scienptific issues affecting
rulemaking; ensuring Agency
compliance with the Paperwork
Reduction Act; evaluating and reviewing
all Agency information collection
requests and activities, and, in
cooperation with the Office of
Administration and Resources
Management and the Office of
Management Systems and Evaluation,
evaluating Agency management and
uses of data for decision-making.

(c) Office of Management Systems
and Evaluation. The Office of
Management Systems and Evaluation is
under the supervision of a Director who
directs and coordinates the
development, implementation and

administration of Agencywide systems
for plannings, tracking, and evaluating
the accomplishments of Agency
programs. In consultation with other
offices, the Office develops a long-range
policy framework for Agency goals, and
objectives, identifies strategies for
achieving goals, establishes timetables
for objectives, and ensures that
programs are evaluated against their
accomplishments of goals.

§ 1.41 The Office of Air and Radiation.
The Office of Air and Radiation is

under the supervision of the Assistant
Administrator for Air and Radiation
who serves as principal adviser to the
Administrator in matters pertaining to
air and radiation programs, and Is
responsible for the management of these
EPA programs: program policy
development and evaluation;
environmental and pollution sources'
standards development; enforcement of
standards; program policy guidance and
overview, technical support or conduct
of compliance activities and evaluation
of Regional air and radiation program
activities; development of programs for
technical assistance and technology
transfer, and selected demonstration
programs.

(a) Office of Mobile Soutces The
Office of Mobile Sources, under the
supervision of a Director, Is responsible
for the mobile source air pollution
control functions of the Office of Air and
Radiation. The Office Is responsible for:
characterizing emissions from mobile
sources and related fuels; developing
programs for their control, including
assessment of the status of control
technology and In-use vehicle emissions;
for carrying out, in coordination with the
Office of Enforcement and Compliance
Monitoring as appropriate, a regulatory
compliance program to ensure
adherence of mobile sources to
standards; and for fostering the
development of State motor vehicles
emission inspection and maintenance
programs.

(b) Office of Air Quality Planning and
Standards. The Office of Air Quality
Planning and Standards, under the
supervision of a Director, is responsible
for the air quality planning and
standards functions of the Office of Air
and Radiation. The Director for Air
Quality Planning and Standards is
responsible for emission standards for
new stationary sources, and emission
standards for hazardous pollutants; for
develoimg national programs, technical
policies, regulations, guidelines, and
criteria for air pollution control; for
assessing the national air pollution
control program and the success in

26732



Federal Register / Vol. 49, No. 127 / Friday, June 29, 1984 / Rules and Regulations

achieving air quality goals; for providing
assistance to the States, industry and
other organizations through personnel
training activities and technical
information; for providing technical
direction and support to Regional
Offices and other organizations; for
evaluating Regional programs with
respect to State implementation plans
and strategies, technical assistance, and
resource requirements and allocations
for air related programs; for developing
and maintaining a national air programs
data system, including air quality,
emissions and othef technical data; and
for providing effective technology
transfer through the translation of
technological developments into
improved control program procedures.

(c) Office of Radiation Programs. The
Office of Radiation Programs, under the
supervision of a Director, is responsible
to the Assistant Administrator for Air
and Radiation for the radiation activities
of the Agency, including development of
radiation protection criteria, standards,
and policies; measurement and control
radiation exposure; and research
requirements for radiation programs.
The Office provides technical assistance
to States through EPA Regional Offices
and other agencies having radiation
protection programs; establishes and
directs a national surveillance and
investigation program for measuring
radiation levels in the environment;
evaluates and assesses the impact of
radiation on the general public and the
environment; and maintains liaison with
other public and private organizations
involved in environmental radiation
protection activities. The Office
coordinates with and assists the Office
of Enforcement and Compliance
Monitoring in enforcement activities
where EPA has jurisdiction. The Office
provides editorial policy and guidance,
and assists in preparing publications.

§ 1.43 Office of Pesticides and Toxic
Substances.

The Office of Pesticides and Toxic
Substances is under the supervision of
the Assistant Adminstrator for
Pesticides and Toxic Substances who
serves as the principal adviser to the
Administrator in matters pertaining to
assessment and regulation of pesticides
and toxic substances. The Assistant
Administrator is responsible for
managing the Agency's pesticides and
toxic substances programs, and for
promoting coordination of all Agency
programs engaged in toxic substances
activities; for establishing Agency
strategies; for implementation and
integration of the pestcides and the
toxic programs under applicable Federal
statutes; for developing and operating

Agency programs and policies for
assessment and control of pesticides
and toxic substances; for developing
recommendations for Agency priorities
for research, monitoring, regulatory, and
information gathering activities relating
to pesticides and toxic substances; for
developing scientific, technical,
economic, and social data bases for the
conduct of hazard assessments and
evaluations in support of toxic
substances and pesticides activities;
directing pesticides and toxic
substances compliance prouiat'; for
providing toxic substances and
pesticides program guidance to Regional
Offices; and for monitoring, evaluating
and assessing pesticides and to:.ac
substances program operations m
Headquarters and Regional Olfices.

(a) Office of Pesticide Proarams. The
Office of Pesticide Programs is under the
management of a Director who ,
responsible for leadership of the overall
pesticide activities of the Agency,
including the development of strategic
plans for the control of the national
environmental pesticide situations. Such
plans are unplemented by the Office of
Pesticide Programs, other EPA
components, other Federal agencies, or
by State, local and private sectors, The
Office is responsible for the
establishment of tolerance levels for
pesticide residues which occur in or on
food; registration and reregi.tration of
pesticides; special review of pesticides
suspected of posing unreasonable risks
to human health or the environment;
monitoring of pesticide residue levels in
food, humans, and nontarget fish and
wildlife; preparation of pesticide
registration guidelines; development of
standards for the registration and
reregistration of pesticide products;
provision of program policy direction to
technical and manpower training
activities in the pesticides area;
development of research needs and
monitoring requirements for the
pesticide program and related areas;
review of impact statements dealing
with pesticides; and carrying out
assigned international activities.

(b) Office of Toxic Svbstances. The
Office of Toxic Substances, under the
management of a Director, is
responsible for the toxic substances
activities of the Agency. The Office is
responsible for developing and
operating Agency programs and policies
for new and exiuting chemicals. In these
areas the Office is responsible for
information collection; data
development; health, environmental and
economic assessment; and negotiated or
regulatory control actions. The Office
provides operational guidance to EPA

Regtonal Offices, reviews and evaluates
toxic substances activities at EPA
leadqucrters and Regional Offices, and

coordinates TSCA activities with other
EPA offics and Federal and State
agencies. Tha Office is also responsible
for coordinating communication with the
industrial community on matters relating
to implementation of TSCA and
managing the joint planning of toxics
research and development under the
auspices of the Chemical Testing and
Assessment Research Committee
(CTARC).

§ 1.45 Office of the f..s!stant
AdmlnIstrator for Recearch and
Developmcnt.

The Office of Research and
Development is under the supeivision of
the Assistant Administrator for
Research and Development who serves
as the principal science adviser to the
Administrator, and is responsible for the
development, direction, and conduct of a
national research, development and
demonstration program in: pollution
sources, fate, and health and welfare
effects; pollution prevention and control,
and waste management and utilization
technolog-; environmental sciencss and
monitoring systems. The Office
participates in the development of
Agency policy, standards, and
regulations and provides for
dissemination of scientific and terhn'cal
knowledge. including analytical
methods, monitoring techniques, and
modeling methodologies. The Office
serves as coordinator for the Agency's
policies and programs concerning
carcinogenesis and related problems
and assures appropriate quality control
and standardization of analytical
measurement and monitoring techniques
utilized by the Agency. The Office
exercises review and concurrence
responsibilities on an Agencywale basis
in all budgeting and planning actions
involving monitoring which require
Headquarters approval.

(a) Office' of Monitongg Systems and
QualityAsurance. The Offce of
Monitoring Systems and Quality
Assurance, under the supervision of a
Director, is responsible for planning.
managing and evaluating a
comprehensive program for- (1]
Development and demonstration of
techniques and methods to measure
exposure and to relate ambient
concentrations to exposure by critical
receptors; (2) research development and
demonstration of new monitoring
methods, systems, techniques and
equipment for detection, identification
and characterization of pollutants at the
source, in the ambient environment, and
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for use as reference or standard
monitoring methods; (3) establishment.
direction and coordination of
Agencywide quality assurance
programs; and (4) development and
provision of quality assurance methods,
techniques and materials including
validation and standardization of
analytical methods, sampling,
techniques, quality control methods,
standard reference materials, and
techniques for data collection,
evaluation and interpretation. The
Office identifies specific research,
development, demonstration and service
needs and priorities; establishes
program policies and guidelines;
develops program plans, including
objectives and estimates or resources
required to accomplish objectives;
administers the approved program and
activities; assigns approved program
and activities; assigns program
responsibility and resources to the
laboratories; directs and supervises
assigned laboratories m program
administration; and conducts reviews of
program progress and takes action as
necessary to assure timeliness, quality
and responsiveness of outputs.

(b) Office of Environmental
Engineering and Technology. The Office
of Environmental Engineering and
Technology, under the supervision of the
Director, is responsible for planning,
managing and evaluating a
comprehensive program for the: (1)
development and demonstration of cost-
effective methods for control and
management of operations with
environmental impacts associated with
the extraction, processing, conversion,
and transportation of energy, minerals,
and other resources; and with industrial
processing and manufacturing facilities;
(2) development and demonstration of
cost-effective methods for the
prevention or management of pollution
discharge or waste disposal into the
environment from public sector
activities, including publicly-owned
waste water and solid waste facilities;
(3) improvement of drinking water
supply and system operations, including
Improved understanding of water supply
technology and water supply criteria.
The Office develops program plans
including objectives and justifies these
resources, and, after receiving them,
carries out the approved program and
activities; (4] Assigns objectives and
resources to the laboratories assigned to
the Office. The Office conducts
appropriate reviews to assure the
quality, timeliness and responsiveness
of outputs, and (5) analysis of the
relative environmental and socio-
economic impacts of energy, minerals,

I

and other resource extraction,
transportation, processing, conversion,
and utilization systems, and of other
industry operations. The Office is the
focal point for providing liaison with the
rest of the Agency and with the
Department of Energy on issues
associated with energy development
(excluding issues of research planning
and implementation of the
measurement, fate, and effects of energy
pollutants that are conducted under the
Interagency Energy/Environment
Program), and liaison with the rest of the
Agency on issues related to controlling
pollutant discharges.

(c) Office of Environmental Processes
and Effects Research. The Office of
Environmental Processes and Effects
Research, under the supervision of the
Director, is responsible for planning,
managing, and evaluating a
comprehensive research program to
develop the scientific and technological
methods and data necessary to
understand ecological processes, and
predict broad ecosystems impacts, and
to manage the entry, movement, and
fate of pollutants upon nonhuman
organisms and ecosystems. The
comprehensive program includes: (1)
The development of organism and
ecosystem level effect data needed for
the establishment of standards, criteria
or guidelines for the protection of
nonhuman components of the
environment and ecosystems integrity
and the prevention of harmful human
exposure to polutaits; (2) the
develoment of methods to determine
and predict the fate, transport, and
environmental levels which may result
in human exposure and exposure of
nonhuman components of the
environment, resulting from the
discharge of pollutants, singly or in
combination into the environment,
including development of source criteria
for protection of environmental quality;
(3] the development and demonstration
of methods for the control or
management of adverse environmental
impacts from agriculture and other rural
nonpoint sources; (4) the development
and demonstration of integrated pest
management strategies for the
management of agriculture and urban-
pests which utilize alternative
biological, cultural and chemical
controls; (5) the development of
laboratory and fieldscale screening tests
to provide data that can be used to
predict the behavior of pollutants in
terms of movement in the environment,
accumulation in the food chain, effects
on organisms, and broad ecosystem
impacts; (6) coordination of interragency
research activities associated with the

health and environmental impacts of
energy production and use; and (7)
development and demonstration of
methods for restoring degraded
ecosystems by means other than source
control.

(d) Office of Health Research. The
Office of Health Research, under the
supervision of the Director, is
responsible for the management of
planning, implementing and evaluating a
comprehensive, integrated human health
research program which documents
acute and chromo adverse effects to
man from environmental exposure to
pollutants and determines those
exposures which have a potentially
adverse effect on humans. The Office is
responsible for criteria development and
scientific assessments in support of the
Agency's regulating and standard-
settting activities. It develops
methodology and conducts laboratory
and field research studies; and develops
interagency programs which effectively
use pollutants. The Office is the
Agency's focal point for providing
liaison relative to human health effects
and related human exposure issues
(excluding issues related to the planning
and implementation of research on the
human health effects of energy
pollutants which is conducted under the
Interagency Energy/Environment
Program). It responds to changing
requirements of the Regions, program
offices and other offices for priority
technical assistance. In close
coordination with Agency research and
advisory committees, other agencies and
offices, and interaction with academic
and other independent scientific bodies,
the Office develops health science
policy for the Agency. Through these
relationships and the scientific
capabilities of its laboratories and
Headquarters' staffs, the Office provides
a centrum for matters pertaining to the
effects of human exposure to
environmental pollutants.
§ 1.47 Office of Solid Waste and
Emergency Response.

The Office of Solid Waste and
Emergency Response, under the
supervision of the Assistant
Administrator for Solid Waste and
Emergency Response, provides
Agencywide policy, guidance, and
direction for the Agency's solid waste
and emergency response programs. In
addition to managing those programs,
the Assistant Administrator serves as
principal adviser to the Administrator in
matters pertaining to them. The
Assistant Administrator's
responsibilities include: Program policy
development and evaluation;

I
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development of appropriate hazardous
waste standards and regulations;
ensuring compliance with applicable
laws and regulations; program policy
guidance and overview, technical
support, and evaluation of Regional
solid waste and emergency response
activities; development of programs for
technical, programmatic, and
compliance assistance to States and
local governments; development of
guidelines and standards for the land
disposal of hazardous wastes; analyses
of the recovery of useful energy from
solid waste; development and
implementation of a program to respond
to uncontrolled hazardous waste sites
and spills (including oil spills); long-term
strategic planning and special studies;
economc and long-term environmental
analyses; economic impact assessment
of RCRA and CERCLA regulations;
analyses of alternative technologies and
trends; and cost-benefit analyses and
development of OSWER environmental
criteria.

(a) Office of Waste Programs
EnforcemenL The Office of Waste
Programs Enforcement (OWPE), under
the Supervision of a Director, manages a
national program of technical
compliance and enforcement under the
Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA) and the Resource
Conservation and Recovery Act
(RCRA)The Office provides guidance
and support for the implementation of
the CERCLA and RCRA compliance and
enforcement programs. This includes the
development of program strategies, long-
term and yearly goals, and the
formulation of budgets and plans to
support implementation of strategies
and goals. Resource requirements are
estimated and allocated to the Regions
based on workload models developed
under ffie direction of OWPE. The Office
provides program guidance through the
development and issuance of policies,
guidance and other documents and
through training and technical
assistance. It develops annual
workplanswhich set-forth activity goals,
milestones and completion dates with
resource requirements for the RCRA and
-CERCLA compliance and enforcement
programs. These plans are then
transmitted to the Regions and
accountability measures are identified
and agreed upon for inclusion m the
Agency Management Accountability
System (AMAS), the Action Tracking
System (ATS) and the OSWER
Workplans system. The Office oversees
and supports Regions and States m the
Implementation of the CERCLA and
RCRA enforcement programs;

accomplishes oversight through
automated tracking systems, periodic
field reviews, analysis of reports and
other monitoring techniques; and
provides support through the Office's
scientific and engineering staff and
contractual resources. The Office may
assume responsibility for direct
management of a limited number of
CERCLA and RCRA enforcement
actions which are multiregional in
nature or are cases of national
significance. However, management Is
normally exercised through planning,
resource allocation, monitorng and
review. The Office serves as the
national technical expert for all matters
relating to CERCLA and RCRA
compliance and enforcement. OWPE
relates closely to the Regions; the Office
of Emergency and Remedial Response
(OERR); the Office of Solid Waste
(OSW); the Immediate Office to the
Assistant Administrator (IO-OSWER);
the Office of External Affairs (OEA); the
Office of Enforcement and Compliance
Monitoring (OECM); and other EPA
offices as necessary. It represents the
interests of the CERCLA and RCRA
enforcement programs to other offices of
the Agency and normally is represented
on task forces, work groups and at
meetings where issues relating to the
programs are under consideration. In
coordination with the Office of External
Affairs (OEA) and 10-OS WEI
represents the program to external
orgamzations, including the Office of
Management and Budget (OMB).
Congress. the U.S. Department of Justice
and other Federal Agencies, the media,
public interest and industry groups,
State and local governments and their
associations and the public.

(b) Office of Solid Waste. The Office
of Solid Waste, under the supervision of
a Director, is responsible for the solid
waste activities of the Agency. In
particular, this Office is responsible for
implementing the Resource
Conservation and Recovery Act. The
Office provides program policy direction
to and evaluation of such activitics
throughout the Agency and establishes
solid waste research requirements for
EPA.

(c) Office of Emergency and Remedial
Response. The Office of Emergency and
Remedial Response, under the
supervision of a Director, is responsible
for the emergency and remedial
response functions of the Agency. The
Office is specifically responsible for (1)
Developing national strategy, programs,
technical policies, regulations, and
guidelines for the control of abandoned
hazardous waste sites, and response to
and prevention of oil and hazardous

substance spills; (2) providing direction,
guidance, and support to the
Environmental Response Teams and
overseeing their activities; (3) providing
direction, guidance, and support to the
Agency's nonenforcement emergency
and remedial response to environmental
emergencies; (4) providing direction.
guidance, and support to the Agency's
non-enforcement emergency and
remedial response programs, including
emergency and remedial responses to
hazardous waste sites; (5) developing
national accomplishment plans and
resources; (6) scheduling the guidelines
for program plans; (7) assisting in the
training of personnel; (8) monitoring and
evaluating the performance, progress,
and fiscal status of the Regions m
implementing emergency and remedial
response program plans; (9) maintaining
liaison with concerned public and
private national orgamzations for
emergency response; (10) supporting
State emergency response programs;
and (11) coordinating Office activities
with other EPA programs.

§ 1.49 The Office of Water.
The Office of Water, under the

supervision of the Assistant
Administrator for Water who serves as
the principal adviser to the
Administrator m matters pertaining to
water programs, is responsible for
managfement of EPA's water programs,
including program policy development
and evaluation; environmental and
pollution sources standards
development; program policy guidance
and overview; technical support; and
evaluation of Regional water activities;
the conduct of enforcement activities as
they relate to water programs;
development of programs for technical
assistance and technology transfer, and
development of selected demonstration
programs.

(a) OCfce of WaterEnforcemert ard
Permits. The Office of Water
Enforcement and Permits, under the
supervision of a Director, implements
program policy developed by the Office
of Enforcement and Compliance
Monitoring as it relates to the water and
water supply enforcement activities of
the Agency, including direct supervision
of those enforcement activities reporting
directly to the Office of Water
Enforcement and Permits and technical
program direction to the Regional water
enforcement activities. The Office
develops objectives and programs for
water enforcement activities, including
the development of procedures,
regulatory material, guidelines, criteria,
and policy statements designed to bring
about actions by individuals, private
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enterprise, and governmental bodies to
improve the quality of water.

(b) Office of Water Regulations and
Standards. The Office of Water
Regulations and Standards, under the
supervision of a Director, is responsible
for the Agency's water regulations and
standards functions. The Office is
responsible for developing an overall
program strategy for the achievement of
water pollution abatement in
cooperation with other appropriate
program offices. The Office assures the
coordination of all national water-
related activities within this water
program strategy, and monitors national
progress toward the achievement of
water quality goals and is responsible
for the development of effluent
guidelines and water quality standards,
and other pollutant standards,
regulations, and guidelines within the
program responsibilities of the Office. It
exercises overall responsibility for the
development of effective State and
Regional water quality regulatory
control programs. The Office is
responsible for the development and
maintenance of a centralized water
programs data system including
compatible water quality, discharger,
and program data files utilizing, but not
displacing, files developed and
maintained by other program offices. It
is responsible for developing national
accomplishment plans and resource and
schedule guidelines for monitoring and
evaluating the performance, progress,
and fiscal status of the organization m
implementing program plans. The Office
represents EPA in activities with the
Water Resources Council and other
Federal agencies concerned with water
quality regulations and standards.

(c) Office of WaterProgram
Operations. The Office of Water
Program Operations, under the
supervision of a Director, is responsible
for the Agency's water program
operations functions. The Office is
responsible for developing national
programs, technical policies, regulations,
and guidelines for the municipal
wastewater treatment construction
grants program and for water quality
management and control of pollution
from point and nonpoint sources; for
providing technical direction and
support to Regional Offices and other
organizations; and for evaluating
Regional and State programs with
respect to municipal point and nonpoint
source abatement and control, and
manpower development for water-
related activities. The Office is -
responsible for developing national
accomplishment plans and resource and
schedule guidelines.for program plans

required of the Divisions; for monitoring
and evaluating the performance,
progress, and fiscal status of the
divisions in implementing program
plans.

(d) Office of Drinkng Water. The
Office of Drnkmg Water, under the
supervision of a Director, is responsible
for water supply activities of the
Agency, including the development of an
implementation strategy which provides
the national policy direction and
coordination for the program. This
Office establishes standards, develops
regulations, policies, and guidelines for
drinking water quality and treatment
requisite tor protect the public health and
welfare and to protect existing and
future groundwater sources of drinking
water; provides guidance and technical
information to State agencies, local
utilities, and Federal facilities through
the Regional Offices on program
planning and phasing; evaluates the
national level of compliance with the
regulations; plans and develops policy
guidance for response to national,
Regional, and local- emergencies;
reviews and evaluates, with Regional
Offices, technical data for the
desipnation of sole-source aquifers;
designs a national program of public
information to encourage citizen
participation aimed at the goal, "Safe
Drinking Water for All Americans";
provides program policy direction for
technical assistance and manpower
trainng activities in the water supply
area; identifies research needs and
develops monitoring requirements for
the national water supply program;
develops national accomplishments'
plans and resource schedule guidelines
for monitoring and evaluating the
program plans, and program
performance, and fiscal status; develops
program plans, and budget and program
status reports for the water supply
program; coordinates water supply
activities with other Federal agencies as
necessary; and serves as liaison with
the National Drinking Water Advisory
Council.

(e) Office of Groundwater Protection.
The Office of Groundwater Protection,
under the supervision of a Director,
oversees implementation of the
Agency's Groundwater Protection
Strategy. This Office coordinates
support of Headquarters and regional
activities to develop stronger State
government organizations and programs
which foster groundwater protection.
The Office directs and coordinates
Agency analysis and approaches to
unaddressed problems of groundwater
contamination; and is principally
responsible for establishing and

implementing a framework for
decisionmaking at EPA on groundwater
protection issues, and serves as the
focus of internal EPA policy
coordination for groundwater.

Subpart C-Field Installations

§ 1.61 Regional offices.
Regional Administrators are

responsible to the Administrator, within
the boundaries of their Regions, for the
execution of the Regional programs of
the Agency and such other
responsibilities as may be assigned, and
serve as the Administrator's principal
representatives in the Regions in
contacts and relationships with Federal,
State, interstate and local agencies,
industry, academic institutions, and
other public and private groups.
Regional Administrators are responsible
for accomplishing national program
objectives within the Regions as
established by the Administrator,
Deputy Administrator, Associate
Administrators, Assistant
Administrators, and Heads of
Headquarters Staff Offices. Regional
Administrators develop, propose, and
implement an approved Regional
program for comprehensive and
integrated environmental protection
activities. Regional Administrators are
responsible for total resource
management in the Regions within
guidelines provided by the
Headquarters, and are responsible for
translating technical program direction
and evaluation, provided by the various
Associated Administrators, Assistant
Administrators and Heads of
Headquarters Staff Offices, into
effective operating programs'at the
Regional level, and assuring that such
programs are executed efficiently.
Regional Administrators exercise
approval authority for proposed State
standards and implementation plans;
and provide for overall and specific
evaluations of Regional programs, both
internal Agency and State activities,
IFR oc. 84-17443 Ilied C28--4:8 45 aml

BILLING CODE 65s0-50-M

40 CFR Part 52

[OAR-FRL 2616-2]

Approval and Promulgation of
Implementation Plans; State of Nevada

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rulemaking.

SUMMARY: A revision to the Nevada
State Implementation Plan (SIP) was
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submitted to EPA by the Governor of
Nevada on May 30, 1984 and is intended
to provide for the attainment and
maintenance of the Lead National
Ambient Air Quality Standard (NAAQS)
in Washoe County. This notice approves
the submitted revisions with respect to
section 110 of the Clean Air Act and
incorporates them into the State
Implementation Plan (SIP)
EFFECTIVE DATE: August 28, 1984.
FOR FURTHER INFORMATION CONTACT.
David P Howekamp, Director, Air
Management Division, Region 9,
Environmental Protection Agency, 215
Fremont Street, San Francisco, CA
94105, Attn: Thomas Ranck, (415) 974-
7641, FTS 454-7641.

ADDRESSES. A copy of the Washoe
County revision to the Nevada State
Implementation Plan (SIP] for Lead is
located at the Region 9 Office and the
following locations:
Public Information Reference Unit,

Environmental Protection Agency, 401
M Street, S.W., Washington, D.C.

The Office of the Federal Register, 1100
"L" Street, N.W., Room 8401,
Washington, D.C. 20408

Department of Conservation and
Natural Resources, Division of
Environmental Protection, Capitol
Complex, Carson City, NV 89770

Washoe County District Health
Department, Division of
Environmental Health Services, 1001
E. 9th, P.O. Box 11130, Reno, Nevada
89520-0027

SUPPLEMENTARY INFORMATION:

Background

On June 24,1980, the State of Nevada
submitted a revision to their Lead SIP
for Clark County. This revision provided
a county-wide plan for attainment and
maintenance of the Lead NAAQS. On
February 12,1981 (46 FR 12020) EPA
proposed to approve Clark County's
revision to the Nevada Lead SIP and on
June 30,1982 (47 FR 28374) the Clark
County portion of the Nevada Lead SIP
was approved. On November 5,1981 the
Governor of Nevada submitted a
revision to the SIP for Lead covering all
areas except Clark and Washoe
Counties. Actions approving this
revision were published on February 10,
1983 (48 FR 6105). On May 30,1984 the
Governor of Nevada submitted a
revision to the SIP for Lead covering
Washoe County. A public hearing was
held by th& State on April 26,1984.

Discussion

The May 30,1984, Washoe County
revision to the Nevada Lead SIP was
compared with the applicable
requirements of 40 CFR Part 51,
including emission inventory, control
strategy, modeling, and new source
review. Although the County has
developed a separate Lead plan, the
State maintains jurisdiction over certain
types of sources, including power plants
and all mobile sources. There are no
significant stationary sources of Lead
located in the County.

The Lead air quality data is taken
from a single total suspended particulate
(TSP) monitoring station located in the
City of Sparks. The air quality data
indicates that there have been no
violations of the Lead Standard since
1975. Although past monitoring efforts
have been hampered due to budget
constraints, the County intends to
commence analyzing TSP filters from
1982 onward for Lead and to establish
another monitoring station in Sparks.
The county has indicated, and EPA will
ensure, that these sites will be located
and operated according to the
requirements of 40 CFR Part 58. Once
these sites are established, a description
will be available at the EPA Region 9
office, the address of which is listed
above. Since automobile generated Lead
emissions are the only notable Lead
emission sources in Washoe County, the
evaluation contained in the SIP
submittal centers on these sources. The
County relies upon Federal regulations
which mandate the reduction of Lead in
gasoline to achieve and maintain the
Lead NAAQS. The SIP revision employs
a rollback analysis which demonstrates
maintenance of the Lead Standard.

Ne, Source Rewev

Presently there are no sources located
within Washoe County that emit 5 tons
or more of Lead per year. In order to
protect the County's attainment status,
Section 030.010 of their Air Pollution
Control Regulations was adopted. This
Section provides a preconstruction
review program for new sources,
including stationary sources of Lead
(regardless of size). The review program
ensures that no project will be approved
if it will result m violations of the Lead
Standard. The above SIP elements
satisfy the requirements of 40 CFR Part
51 for Lead.

EPA Actions

As a result of the above evaluation,
EPA is taking final action under Section

110 of the Clean Air Act to approve the
revision to the Nevada Lead SIP.

EPA's approval is being done without
prior proposal because the revisions are
noncontroversial, have limited impact
and no comments are anticipated. The
public should be advised that this action
will be effective 60 days from the date of
this Federal Register notice. However, if
notice is received vithin 30 days that
someone rashes to submit adverse
comments, the approval vil be
withdrawn and a subsequent notice will
be published.

The subsequent notice will
indefinitely postpone the effective date,
modify the final action to a proposed
action, and establish a comment period.

Under 5 U.S.C. 605(b], the
Administrator has certified that SIP
approvals do not have a significant
economic impact on a substantial
number of small entities. (See 46 FR
8709.) The Office of Management and
Budget has exempted this rule from the
requirements of Section 3 of Executive
Order 12291

Under Section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed m the United
States Court of Appeals for the
appropriate circuit by August 28,1984.
This action may not be challenged later
in proceedings to enforce its
requirements. (See 307(b)(2).)

Incorporation by reference of the
State Implementation Plan for the State
of Nevada was approved by the Director
of the Federal Register on July 1,1982.

Authority: Sections 110 and 301(a) of the
Clean Air Act, as amended (42 U.S.C. 7410
and 7E21 (a)).

List of Subjects in 40 CFR Part 52

Air pollution control. Ozone, Sulfur
oxides, Nitrogen dioxide, Lead,
Particulate matter, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations.

Dated June 21.1934.
Alvin L Alm.
Acting Admrasralor.

PART 52-[AMENDED]

Subpart DD of Part 52, Chapter 1, Title
40 of the Code of Federal Regulations is
amended as follows:

Subpart DD-Nevada

Section 52.1470 is amended by adding
paragraph (c)(31)(i) to read as follows:.
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§ 52.1470 Identification of plan.
* * * *

(c] * * *

(31) The following amendments to the
plan were submitted on May 30,1984, by
the Governor.

(i] Washoe County, Nevada Lead SIP
Revision.
[FR Doc. 64-17393 Filed 6-28--4; 845 am]
BILLING CODE 6560-50-M

40 CFR Part 60

[AD-FRL 2617-6]
Standards of Performance for
Stationary Sources; Amendments to
Equipment Leaks Standard; Correction
AGENCY: Environmental Protection
Agency (EPA].
ACTION: Final rule; correction.

SUMMARY: This document corrects
portions of 40 CFR Part 60, Subpart VV,
that were published May 30,1984 (49 FR
22598)t

This action is necessary to correct
typographical errors that appeared in
the May 30,1984, publication of 40 CFR
Part 60, Subpart VV
FOR FURTHER INFORMATION CONTACT:
Mr. Gilbert Wood, Standards
Development Branch, ESED (MD-13),
U.S. EPA, Research Triangle Park, North
Carolina 27711, telephone (919) 541-
5578.

Dated: June 22, 1984.
Sheldon Meyers,
Acting Assistant A dnimstratorforAir and
Radiation.

The following corrections are made m
FR Document 84-13949 appearing on
22598 in the issue of May 30, 1984:

1. On page 22598, Column two, the
document title "Equipment Leaks of
VOC in Petroleum Refining Industry-
Background Information for
Promulgated Standards of Performance
(EPA-450/3-80-033b)" is corrected to
"Petroleum Fugitive Emissions-
Background Information for
Promulgated Standards (EPA-450/3-81-
015b}."

§ 60.481 [Corrected]
2. On page 22607, columns two and

three, in the definition of "Capital
expenditure," paragraph (a)(2) is
corrected to read "The percent Y is
determined from the following equation:
Y=1.0-0.575 log X, where X is 1982
minus the year of construction; and"
1FR Doec. 84-17389 Filed 6-28-84; &45 am]
BILNG CODE 6560-50-M

40 CFR Parts 204 and 205

[A-FRL 2619-1]

Noise Emission Standards for Portable
Air Compressors, Medium and Heavy
Trucks, Motorcycles and Motorcycle
Replacement Exhaust Systems, Truck
Mounted Solid Waste Compactors, and
Noise Labeling Requirements for
Hearing Protectors Final Rule:
Revocation of Product Verification
Testing, Reporting and Recordkeeplng
Requirements; Corrections

AGENCY: Environmental Protection
Agency (EPA].
ACTION: Final rule; corrections.

SUMMARY: This document corrects a
final regulation published December 28,
1982 (47 FR 57709) which implemented a
revocation of product verification
testing, reporting and recordkeeping
requirements for noise emission
standards for portable air compressors,
medium and heavy trucks, motorcycles
and motorcycle replacement systems,
truck mounted solid waste compactors,
and noise labeling requirements for
hearing protectors. The action is
necessary to correct minor
,inconsistencies.

EFFECTIVE DATE: June 29,1984.
FOR FURTHER INFORMATION CONTACT:
Louise Giersch, Office of Air and
Radiation (AR-445), Environmental
Protection Agency, Washington, D.C.
20460, (202 382-2935.

Corrections

PART 204-NOISE EMISSION
STANDARDS FOR CONSTRUCTION
EQUIPMENT

Subpart B-Portable Air Compressors

§ 204.55-2 [Corrected]

1. In §204.55-2, paragraph (a](3] is
revised to read as follows:

(3) At any time with respect to a
configuration under this subpart, the
Administrator may require that the
manufacturer ship test compressors to
an EPA test facility in order for the
Administrator to perform the-tests
required for production verification.

§ 204.55-4 [Corrected]
2. In §204.55-4, paragraph (a)(4](iii) is

revised to read as follows:
(iii) Date of manufacture, which may

consist of a serial number or code in:
those instances where records are
specified and maintained.

PART 205-TRANSPORTATION
EQUIPMENT NOISE EMISSION
CONTROLS

Subpart D-Motorcycles

§ 205.170 [Corrected] '
1. In § 205.170, paragraph (c)(5) is

revised to read as follows: (5) In
addition to any exhaust systems
included in paragraphs (c)(2), (3), or (4)
of this section, testing of up to 10
percent of the manufacturer's exhaust
systems for a model year ff the
Administrator determines testing these
exhaust systems at the EPA test site Is
necessary to assure that a manufacturer
has acted or is acting in compliance
with the Act.

(42 U.S.C. 4905; 85 Stat. 1237 and Secs. 6, 10,
11, 13, Pub. L. 92-574, 86 Stat. 1234 (42 U.S.C.
4905, 4909, 4910, 4912))

Dated: June 19,1984.
John 0. Hidinger,
Office of Program Management, Operations,
Office ofA ir and Radiation.
IFR Doc. 84-17391 Filed 5-28-4:8.45 am]
BIWuNG CODE 6SCO-50-M

40 CFR Part 421

[OW-FRL 2289-1]

Nonferrous Metals Manufacturing
Point Source Category; Effluent
Limitations Guidelines, Pretreatment
Standards, and New Source
Performance Standards

Correction

In FR Doc. 84-5738 beginning on page
8742 in the issue of Thursday, March 8,
1984, make the following corrections:

1. On page 8743, column three, the
second paragraph under Best
Conventional Pollutant Control
Technology (BCT), in the next to last
sentence, "American Paper Institute v.
EPA, 660 f.2d 954 (4th Cir., 1981)" is
corrected to read, "American Paper
Institute v. EPA, 660 F.2d 954 (4th Cir,
1981)"

2. On page 8747, column one, under
Anode-cathode rinse water, in the
second sentence, "lo pH" is corrected to
read "low pH"

3. On page 8750, column three, In the
first paragraph "Truck washing" is
corrected to read "(7) Truck washing"

4. On page 8753, column three, in the
first complete paragraph, the fourth
sentence, "columbiumtantalum" is
corrected to read "columbium-
tantalum"

5. On page 8755, column one, in the
first complete paragraph, the second
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sentence, "APT coversion" is corrected
to read "APT conversion"

6. On page 8755, column two, the first
sentence, "technology bais for the BPT"
is corrected to read "technology basis
for the BPT"

7 On page 8756, column two, in the
second paragraph, the second sentence.
"$684.000" is corrected to read
"$684,000"

8. On page 8769, column one, in the
fourth paragraph, the second sentence,
"segreagation costs" is corrected to read
"segregation costs"

9. On page 8769, column one, in the
sixth paragraph, the second sentence,
"subcategory do no undergo" is
corrected to read "subcategory do not
undergo"

10. On page 8772, column one, in the
<p second paragraph, in the third sentence,

"battry manufacturing" is corrected to
read "battery manufacturing"

11. On page 8780, column three, in the
first complete paragraph, the third
sentence, "20 mg/i" is corrected to read
"20 mg/l"

12. On page 8789, Appendix E, column
two, secondary silver subcategory, "38.
ethybenzene" is corrected to read "38.
ethylbenzene"

13. On page 8789, Appendix F, column
two, primary aluminum smelting
subcategory, "20. 2-chlornaphthalene" is
corrected to read "20. 2-
chloronaphthalene"

14. In the table to § 421.24 (c), on page
8794, column two, "anodes cast" is
corrected to read "anodes baked"

15. In § 421.26, introductory text, on
page 8795, column two, under
Pretreatment Standards for New
Sources, "introduced" is corrected to
read "introduces".

16. In the table to § 421.33 (c), on page
8797, column two, "drossed" is corrected
to read "dross"

17 In § 421.43, introductory text, on
page 8801, column one, "best aviable
technology" is corrected to read "best
available technology"

18. In § 421.53, on page 8801, column
three, "(c) Subpart E-Casting Wet Air
Pollution Control" is corrected to read
"(d) Subpart E-Casting Wet Air
Pollution Control"

19. In § 421.62(d), table on page 8803,
colunn two, under the effluent
limitations, "Metric Units (mg/1)" is
corrected to read "Metric Units (mg/i)"

20. In § 421.72 (a), table on page 8804,
column one, the Maximum for Monthly
Average for Zinc, "219.000" is corrected
to read "219.600"

21. In § 421.72 (f), on page 8804,
column two, the Maximum for Monthly
Average for Zinc, "259.000" is corrected
to read "259.900"

22. In § 421.82, in the table, on page
8808, column three, under Effluent
Limitations, the Mammum for Any One
Day for Selenium, "0.08" is corrected to
read "0.08"

23. In § 421.84(e) on page 8809, column
three, the Maximum for Any One Day
for Total Suspended Solids, "11270." is
corrected to read "11.270"

24. In § 421.102(h), on page 0812,
column three, "Coversion to Oxides"
should be corrected to read "Conversion
to Oxides"

25. In § 421.102(h), on page 8812.
column three "sodium tungstate" should
be removed.

26. In § 421.120, on page 8821, column
three, "protograpluc" is corrected to
read "photographic"

27. In § 421.126[e). page 8825. column
three, the pollutant Ammonia (as N) is
listed twice. This table is corrected so
that Ammonia (as N) appears only once.
The Maximum for Monthly Average for
Ammonia (as N), "5.099.711.400" is
corrected to read "711.400"

28. The term "Mg/bg (pounds per
million pounds)" is replaced with "mg/
kg (pounds per million pounds)" each
time it appears. This term appears in the
following sections and tables as shon
below.

Prtlm-y Am~ue m --. 42123 A ] '.

421.53 AS1tA-1 X3 ' ,!.
Scon I-r Ar..rs-n - 421M3 A] a

421.24 An tL.
421M3 t t
421.22 AJ t±-c5

P- c CeCr l 421M X3 I

4231 55 I21AA
421S3 AS tizs.

,,2I 421 W AS t'-73.

4 111 4 An r,-- 33
421.C t11 F-"= ':;

422.-C5 A] ttZ11
AJc V - 41 C34215"A ±5

42154s

421 --

29._ iThetr _gtJ~ pud ~

ilrlron p 42115.2 AS th s
421153 At-s
4-,1 1 AS t=*13.
4 21i G 5PU- -AI.
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Pr,=y Ccu,±..-Tc4l1-.- 421 112 1 AS t :'s
4221113P3tZ*s
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Taesycs m4argrph 1() hru1 { o
§ § 41,72, C41.3 42.4 421.52 Pandt!1
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29. The term "M/tyg (pounds p-r
billion pounds)" is replaced with "-;/
kkgr, (pounds per billion pounds)" each
time it appears mn Subpart G-Pri-mary
Lead Sub category. This terra appcars in
Tables in paragraphs (a) through (1) of
§ § 421.72, 421.73, 421.74. 421.75, and
421.76.

80. The term "Ms/tray ounce" Is
replaced with "mg/tray ounce" each

time it appears in Subpart L-Secondary
Silver. This term appears in the tables in
§§ 421.122,421.123,421.124 (a], (b), (d),
(e). (0. (g), (h). (i). j). Vl:), 421.125 and
421.126.
1!W.4 CODE 1Ec,,-M

FEDERAL COMMUNICATIONS

COMMISSION

47 CFR Part 25

[CC Docket No. 81-704]

Earth Station Antenna Performance
Standards for Newly Installed
Antennas

AGENCY: Federal Communications.
Commission.

ACTION: Order deferring effective date of

rule revisions.

SUMMARY: This action defers until
further notice the effective date of
compliance vAth the revisions of 47 CFR
25.203 pertaining to antenna
performance standards. The reason for
flus action is to spare users what may
be unnecessary expensesshould the
Commission ultimately adopt any
changes proposed by petitions on
reconsideration of its order m Licensing
of Space Stations in the Domestic Fxed-
Satellite Senice ard RelatedRevisions
of Part 25 of the Rules and Regulations,
published in the Federal Register on
September 6,1983.48 FR 40233.

EFFECTIVE DATE: June 27,1934.

FOR FURTHER INFORMATION CONTACT:
Rosalee C. Gorman, Common Carrier
Bureau. (2021 634-1624.

SUPPLEMENTARY INFORMATION:.

List of Subjects in 47 CFR Part 25

Communications equipment, Satellite

radio communications.

Order

In the matter of effective date of the
revised rules concerning earth station
antenna performance standards for newly
installed antennas. (47 CFR 25203) CC
Docket No. 61-704.

Adopted: June 22. 1934.
Released: June 27, 1934.
By the Common Carrier Bureau.

1. In Licenszng of Space Stations in
the Domestic Fxed-Satellite Service
andRelatedRevisiond of Part 25 of the
Rules andRegslations t we adopted

I rad . R1FeZ d baF] 7(153) (c,-a i.zt] e
cited wsRdd:a!Sawl

-9- -11=.....o. .No 2 riaTn Z.18 R lsadReuain
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certain revisions in the rules governing
earth station antenna performance
standards. 2 These changes are
scheduled to take effect on July 1, 1984
with respect to newly constructed
antennas and on January 1, 1987 for
existing equipment.

2. We are currently reviewing a
number of petitions for reconsideration
of Reduced Orbital Spacing in which
parties express concerns about their
ability to comply with certain technical
aspects of the new rules, and request
various modifications of the regulations
specified in § 25.209.1 We are also
considering a request for a waiver of
that section for noncomplying
equipment.

4

3. None of the parties requesting
reconsideration of § 25.209 opposes 2*
orbital spacing or the concomitant
improvements in antenna performance
necessary to render reduced spacing
efficient and effective. They do,
however, question certain technical
details of the improved performance
specificatiojps and assert that these
requested revisions would enable us to
achieve our policy objectives with less
cost and disruption to their operations
and services.

4. One of our stated objectives in
Reduced Orbital Spacing is to minimize
costs to users in achieving 2 spacings. If
in fact this objective can be met utilizing
the changes requested by petitioners, we
see little purpose to be served in
requiring absolute compliance with the
revised rules at this time before we have
considered the merits of the petitions for
reconsideration. We anticipate
Commission action on the petitions in
the near future. Therefore, a delay in the
compliance date is warranted to spare
users what may prove to be unnecessary
expenses should the Commission
ultimately adopt some or all of the
proposed changes. Even if the rule
ultimately adopted does not include any
changes, a short delay in the
implementation of the technical rules
will not substantaially affect the 20
spacing plan. In order to perform a
careful analysis, we deem it advisable
to delay the effective compliance date
until action on reconsideration is
complete.

5. Accordingly, it is ordered that, in
accordance with 47 CFR 1.102(b)(2), the
effective date of compliance with the
revised Section 25.209 of the rules
concerning the antenna performance of

2 47 CFR 25.209.
3 See. e.g., Petitions for Reconsideration filed by

Aloscom, Inc.; Equatorial Communication Services;
Group W Cable, Inc.; and Vitalink Communcations
Corp.

'In the Matter of Vitalink Communications
Corp., File No. 808-DSE-ML-84.

newly installed antennas is deferred
until further order.5

(Sees. 4(i), 303(r) of the Communications Act
of 1934,47 U.S.C. 154(i) and 303(r))
Federal Communications Commission.
William F. Adler,
Deputy Chief, Common CarTierBureau.
(WR Doec. 84-17457 Filed 6-28-P4; 845 amJ
Biw G CODE 6712-01-M

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 4, 15, 17, 31, 52, and 53
[Federal Acquisition Circular 84-31

Federal Acquisition Regulation
AGENCIES: Department of Defense
(DoD), General Services Administration
(GSA), National Aeronautics and Space
Administration (NASA).
ACTION: Final rule.

SUMnARY: Federal Acquisition Circular
(FAC) 84-3 amends the Federal
Acquisition Regulation (FAR) with
respect to the following:

* Revision of the prescriptive
language in FAR Subpart 4.1, Contract
Execution, pertaining to the contract
clause at FAR 52.204-1, Approval of
Contract, and revision of the preface to
tie contract clause at FAR 52.204-1;

* Revision of FAR Part 15,
Contracting by Negotiation, with respect
to requirements for competition,
circumstances permitting
noncompetitive acquisitions, and
requirements for justifying
noncompetitive acquisitions, in order to
implement in the FAR the requirements
of the Office of Federal Procurement
Policy Letter 84-2, subject
"Noncompetitive Procurement
Procedures," and the related restrictions
contained in Pub. L. 98-72;

9 Revision of FAR Subpart 17.2,
Options, to provide a more realistic
basis for making a determination that
will permit a contracting officer to
consider an option quantity in an award
evaluation for a firn-fixed-price
contract or a fixed-price contract with
economic price adjustment;

* Revision of FAR Part 31, Contract
Cost Principles, to include a cost
principle that makes unallowable the
costs associated with goodwill,

I This order is effective June 27,1934 pursuant to
§ 1,102(b) of the Commission's rules. 47 CFR
ao2(b).

including the cost of money resulting
from including goodwill in the facilities
capital employed base; and

* Revision of the language in FAR
Part 53, Forms, to conform the
prescriptive language concerning
Standard Form 33, Solicitation, Offer,
and Award, with the requirements for
the form's use that are specified In FAR
Part 15, Contracting by Negotiation.

Also included in FAC 84-3 is a
statement that the requirements of Pub.
L. 98-72 dealing with the publicizing of
acquisition actions will be published In
a later FAC.
EFFECTIVE DATE: October 1, 1984, but
may be observed sooner.
FOR FURTHER INFORMATION CONTACT:.
Roger M. Schwartz, Director, FAR
Secretariat, Room 4041, GS Building,
Washington, D.C. 20405, Telephone (202)
523-4755.

SUPPLEMENTARY INFORr. ATION: Federal
Acquisition Circular (FAC) 84-3 amends
the Federal Acquisition Regulation
(FAR). The following is a summary of
the amendments:

Item I-"Approval of Contract" Clause
The language in FAR Part 4,

Administrative Requirements, that
prescribes the contract clause at FAR
52.204-1, Approval of Contract, has boon
erroneously interpreted to require the
use of the clause in certain situations In
which the use of the clause is
inappropriate. Accordingly, the
prescriptive language is revised.

Additionally, the preface to the clause
is revised to eliminate instructiono from
FAR Part 52, Solicitation Piovisions and
Contract Clauses, that repeat
instructions that are specified in the
FAR text that governs the use of the
clause. The revision of the preface
results from a decision that all prefaces
to the solicitation provisions and
contract clauses prescribed by the FAR
will be revised to eliminate (a) the
repetition of prescriptive language that
is specified elsewhere in the FAR, and
(b) the possibility that the prefaces will
be incorporated into the language of the
solicitation provisions and contract
clauses.

Item II-Noncompetitive Procurement
Procedures

Consistent with the requirements of
the Office of Federal Procurement Policy
Letter 84-2, subject "Noncompetitive
Procurement Procedures," FAR Part 15,
Contracting by Negotiation, is amended
with respect to the following: (1)
Requirements for competition; (2.)
Circumstances permitting
noncompetitive acquisitions; (3)
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Requirements for justifying
noncompetitive acquisitions; (4) Review
and approval requirements for
noncompetitive acquisitions; (5)
Additional restrictions on
noncompetitive acquisitions from Pub. L
98-72; and (6) Requirements for
forwarding certain noncompetitive
acquisition justifications to the agency's
point of contact with the Office of the
United States Trade Representative.

The remaining requirements of Pub. L.
98--72 dealing with the publicizing of
acquisition actions will be published in
a future Federal Acquisition Circular.

Item m--Options

The language in FAR Subpart 17.2,
Options, concerning consideration of an
option quantity in an award evaluation
for a firm-fixed-price contract or a fixed-
price contract with econonuc price
adjustment, is unduly restrictive in that
it requires a determination, before the
solicitation is issued, concermng factors
that may not be definitively known at
that time. Accordingly, the FAR is
revised to provide a more realistic basis
for making the required determination
before the solicitation is issued.

Item IV-New Cost Principle on
Goodwill

FAR Part 31, Contract Cost Principles
and Procedures, is amended to include a
cost principle that makes unallowable
the costs associated with goodwill,
including the cost of money resulting
from mcluding goodwill in the facilities
capital employed base.

Item V-Use of Standard Form 33,
Solicitation, Offer, and Award

The language in FAR Part 53, Forms,
that prescribes the use of Standard Form
33, Solicitation, Offer, and Award, does
not reflect the full range of requirements
for the form's use as specified in FAR
Part 15, Contracting by Negotiation.
Accordingly, FAR Part 53 is revised to
conform with the requirements in FAR.
Part 15.

List of Subjects m 48 CFR Ch. I

Government procurement.
Eugene M. Femberg,
ActingDirector, FAR Secretant.
June 27,1984.

Federal Acquisition-Circular

-[Number 84-3]

Unless otherwise specified, all
Federal Acquisition Regulation and
other directive material contained m this

Federal Acquisition Circular is effective
October 1,1984.
John A. Mittino,
Actin Deputy UaderS&z ar. jAcviw tion
MaNagement}.
June 27, 197I,
Ray Klne,
Acting Admrntrator
June 27, 1934.
S. I. Evans,
Az sstantAdmvtsthr-trPtr rm ri,
NASA.
June 27, 194.

Therefore, 48 CFR ch. I is amended as
set forth below.

PART 4-ADMINISTRATIVE MATTERS

1. Section 4.103 is revised to read as
follows:

4.103 Contract c!ause.
The contracting officer shall insert the

clause at 52.34-1. Approval of Contract ,
in solicitations and contracts if rcquired
by agency procedures.

PART 15-CONTRACTING BY
NEGOTIATION

2. The table of contents for Part 15 is
revised to read as follows:

15.101 Definitions.

15.105-1 GeneraL.
15.105-2 Competition e':ceptiuM and

justification.
15.105-3 Acquisitions subject to the

Agreement on Govemrnent Praor.m.nt

3. Section 13.101 is revised to read as
follows:

15.101 D3finitions.

"Follow-on acquisition" means a new
acquisition, whether placed by a
separate new contract or by a
supplemental agreement, placed vAth a
particular contractor to continue or
augment a specific program in instance
where such placement was necessitated
by prior acquisition decisions.

"Follow-on after competition
acquisition" means a follow-on
acquisition subsequent to an acquisition
in which the contractor was selected
following price, design or technicAl
competition.

"Negotiation" means contracting
without formal advertising. Any contract
awarded without the use of formal
advertising procedures is a negotiated
contract (see 14.101].

"Noncompetitive acquisition" means
an acquisition in which the contractor is
not expected to be selected through
price, design, or technical competition
and includes follow;-on acquisitions in
which the original selection of the

contractor was on a noncompetitive
basis.

4. Section 15.103 is revised to read as
follows:

15.105 Competition.

15.105-1 Genral

Negotiated contracts shall be
awarded on a competitive basis to the
maximum practical extent.To this end:

(a) Offers shall be solicited from the
ma-mmum number of qualified sources
consistent with the nature of and the
need for the supplies or services being
acquired. Acquisition information shall
be publicizad in accordance with 5.101.

(b) Before negotiating a contract on a
noncompetitive basis, the contracting
officer is responsible not only for
ensuring that competition is not feasible
and practicable under the existing
conditions and circumstances but also
for acting whenever possible to avoid
the need for subsequent noncompetitive
contracts. This process shall include-

(1] Elxamning the reasons precluding
competition of the current requirement;

(2) Taling steps to foster competition
in the future. particularly with respect to
the availability of complete and
accurate data, reasonableness of
delivery requirements, and possible
breakout of components for competitive
contracingn and

(3) Complying with the further
requirements specified in 15.103-2 and
15,105-3.

(c) Contracts in excess of the small
purchase limitation in Part 13 8hall not
be negotiated on a noncompetitive or
follow -on after competition basis
without prior review and approval at a
level above the contracting officer in
accordance with 15.105-2(c).

15.105-2 Competition exceptions and
justiflations.

This subsection does not apply to
modifications to existing contracts for
other than new work or to orders under
existing contracts described in Subpart
16.5.

(a) Comrnstition e.ceptions. For
acquisitions of'supplies or serices in
excess of the small purchase limitation
in Part 13, competition shall be obtained
unless valid justification for a
noncompetitive acquisition exists (see
also 15.104]. In addition, one or more of
the following circumstances must apply:

(1) The supplies or services required
by the Government are available from
only one source and there is no
competitive alternative (i.e., there is
only one source that because of umque
capabilities is the only source able to
meet the Government's minimum
requirements) nor can competition be
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developed in time to satisfy the
requirements of the Government.

(2) The supplies or services required
by the Government are urgently needed
under unusual and compelling
circumstances, caused by other than a
lack of advance planning or funding
concerns. Urgency in itself does not
necessarily justify a noncompetitive
acquisition decision unless fully
supported by the facts of the acquisition
situation.

(3) An award must be made to a
specified source or sources-

(i) When it is'necessary to-
(A) Maintain a facility, producer,

manufacturer, or other supplier
available for furnishing supplies or
services in case of a national
emergency;

(B) Achieve industrial mobilization in
the case of such an emergency; or
(C) Maintain an essential research

capability to be provided by an
educational or other nonprofit
institution or a Federally Funded
Research and Development Center;

(ii) Toestablish or maintain an
alternative source which will likely
increase or maintain competition and
will likely result in lower overall cost to
the Government; or

(iii) For follow-on acquisitions, m
order to avoid-

(A) Substantial duplication of cost to
the Government for the supplies or
services being acquired that cannot be
expected to be recovered through
competition, or

(B] Unacceptable delays in
accomplishing the agency's mission
objectives.

(4) The coiitract to be awarded results
from acceptance of an unsolicited
proposal that demonstrates a umque or
innovative concept which fills a
requirement or general mission need of
the Government, and that meets all of
the other requirements of Subpart 15.5.

(5) A specific source is required by the
terms of an international agreement or
treaty between the United States
Government and a foreign government
or for the directed acquisition for a
foreign government that is reimbursing
the U.S. Government for the cost of the
acquisition.

(6) The supplies or services are
authorized or required by statute to be
obtained from or through another
Federal agency; e.g., mandatory Federal
Supply Schedules or the SBA under
section 8(a) of the Small Business Act,
or-required by statute to be obtained
from a specified source; e,g., the
National Industries for the Blind, the
National Industries for the Severely
Haidicapped, or Federal Prison
Industries.

(7) Disclosure of the supplies or
services required by the Government to
more than one source would jeopardize
the national security.

(8) For circumstances not within
15.105-2(a) (1) through (7), the approval
of the Agency Senior Procurement
Executive has been obtained.

(b) Justification for noncompetitive or
follow-on after, competition acquisitions.
For each noncompetitive or follow-on
after competition acquisition exceeding
the small purchase limitation in Part 13
(see 13.106 for competition and price
reasonableness requirements for small
purchases), the contracting officer shall
document the contract file with a
written justification that sets forth the
facts and circumstances substantiating
that competition is not feasible and
practicable. Technical and requirements
personnel are responsible for providing
all necessary data to support their
recommendation that competition is not
feasible and practicable.

(1) The written justification shall-
(i) Describe the requirement the

acquisition is intended to satisfy;
(ii) Cite one or more of the

circumstances set forth in 15.105-2(a)
that, permit use of a noncompetitive
acquisition or follow-on after
competition acquisition; and, except for
those under 15.105-2 (a)(5) and (a)(6),

(iii) Describe the unique capabilities
possessed by the prospective contractor
that make it the only source capable of
meeting the nmmum needs of the
Government;

(iv) Describe the extent of attempts
made to ascertain whether there are
other qualified sources capable of
satisfying the Government's
requirement. This testing of the
marketplace may range from written or
oral contacts with knowledgeable
experts regarding similar-or duplicate
requirements and the resuts of any
formal market test recently undertaken,
to the more formal sources-sought
announcements m pertinent publications
(e.g., technical/scientific journals or the
Commerce Business Daily). If no such
attempts were made, explain why;

(v) Provide any other facts supporting
(A) citation of one or more of the
circumstances set forth in 15.105-2(a)
that permit use of a noncompetitive
acquisition or follow-on after
competition acquisition, or (B) other
reasons for not obtaining competition.
Other types of supporting facts
include-

(1) Explanation of why technical data
packages, specifications, engineering
descriptions, statements of work, or
purchase descriptions suitable for
competitive acquisition have not been
developed or are not available;

(2) Data, estimated cost, or othnr
rationale as to the extent and nature of
the harm to the Government if a

.competitive acquisition is initiated or
attempted;

(3) When either circumstance 15.105-
2(a)(3)(ii) or (a)(3)(iii)(A) is cited, a
description of the estimated cost
avoidance and how the estimates were
derived.

(2) All supporting data which is the
responsibility of technical or
requirements personnel (e.g.,
verification of the Government's
minimum needs or the schedule
requirements; recommendation that
competition is not feasible and
practicable) 'shall be certified as
accurate by the requirements or
technical personnel.

(c) Review and approval
requirements.

(1) The written justification prepared
in accordance with 15.105-2(b) shall be
reviewed and approved at a level above.
the contracting officer in accordance
with agency procedures. However, this
review and approval is not required
under the circumstances described in
15.105-2(a)(5) and (a)(6) or for
acquisitions of electric power or energy,
gas (natural or manufactured), water, or
other utility services, or educational
services from nonprofit institutions.
Acquisitions of such public utility
services shall comply with Subpart 8.3,
Acquisition of Utility Services.
Competition should be obtained in the
case of bottled gas distributors.

(2) Any justification under 15.105-
2(a)(8) shall be reviewed and approved
by the Agency Senior Procurement
Executive. This function may not be
delegated.

(3) Notwithstanding subparagraphs
(c)(1) and (2) above, the following
additional requirements from Pub, L. 08-
72 apply.

(i) For purposes of this subparagraph
only, "sole source contract" means a
contract for the purchase of supplies or
services that is entered into or proposed
to be entered into after soliciting and
negotiating with only one source,

(ii) When a synopsis is required under
5.201, the contracting officer may not
commence negotiations for award of a
sole source contract until at least 30
days after publication of the synopsis
with the required notice of intent to
contract.

(iii) Except when exempted by
subparagraph (c)(3)(iv) below, the
contracting officer shall not commence
negotiations for the award of a sole
source contract with a value in excess of
$1,000,000 in fiscal year 1984, $500,00 in
fiscal year 1985, and $300,000 in fiscal
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year 1986 and each year thereafter
unless-

(A) The head of the contracting
activity or deputy has approved the
authority to enter into such contract
(this authority is not delegable), and

(B) When synposis is required under
5.201, the contracting officer has
evaluated the responses to the notice of
intent to contract on a sole source basis.

(iv) Subparagraph (c)(3)(iii} above
does not apply to acquisitions-

(A) Made under section 8(a) of the
Small Business Act (15 U.S.C. 637(a));

(B) Made under section 9 (Research
and Development) of the Small Business
Act (15 U.S.C. 638) (the "Small Business
Innovation Development Act"); or

(C] If the agency's need for the
supplies or services is of such unusual
and compelling urgency that the
Government would be seriously injured
if the requirements of subparagraph
(c)(3)(iii) above were complied with.

15.105-3 Acquisitions subject to the
Agreement on Government Procurement.

Acquisitions subject to the Agreement
on Government Procurement (Subpart
25.4) may be made on a noncompetitive
basis only when permitted and justified
pursuant to this 15.105. If, in such an
acquisition, one of the circumstances set
forth in 15.105-2(a)(3)(i)(A) or (B), or in
15.105-2(a)(3)(ii) is being cited as a basis
for not obtaining competition, or if the
noncompetitive acquisition justification
is being reviewed and approved
pursuant to 15.105-2(c)(2), the
justification shall also be forwarded, in
accordance with agency procedures, to
the agency's point of contact with the
Office of the United States Trade
Representative.

5. Section 15.501 is amended by
revising the definition for "Unsolicited
proposal" as follows:

15.501 Definitions.

"Unsolicited proposal" means a
written proposal that is submitted to any
agency on the mitiative of the submitter
for the purpose of obtaining a contract
with the Government, and wAch is not
in response to a formal or informal
request (other than an agency request
constituting a publicized general
statement of need in areas of science
and technology-based research and
development that are of interest to the
agency).

PART 17-SPECIAL CONTRACTING
METHODS

6. Section 17.206 is amended by
revising the first sentence of paragraph
(a)2) to read as follows:

17.203 Ev3lufotn.

(a)* * *

(2) Competition for the optiun quamit3.
may be impracticable once the initial
contract is ararded. °

PART 31-CONTRACT COST
PRINCIPLES AND PROCEDURES

7 The following is added to the table
of contents for Part 31:

3i.205-49 Goodwll.

8. Subsection 31.20--10 is amended by
adding pararaph (alf!) to read as
follows:

31.205-10 Cost of money.
(a] * * 6
(5) The cort of money resulting from

including goodwill (however
represented) in the facilities capital
employed base is urallowable.

9. Subsection 31.205-49 is added to
read as follows:

31.205-49 Goodr;L.
Goodwill, an unidentifiable intangible

asset, originates under the purchase
method of accounting for a business
combination when the price paid by the
acquiring company exceeds the smm of
the identifiable individual assets
acquired less liabilities assumed, based
upon their fair valucs.The excess is
commonly referred to as goodwill.
Goodwill may arise from the aLqusitiun
of a company as a v;hole or a portion
thereof. Any costs for amortization.
expensing, write-off, or write-down of
goodwill (however represented) arae
unallowable.

PART 52-SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

10. The contract clause preface in
subsection 52.204-1 is revised to read as
follows:

52.204-1 Ayproval of contract
As prescribed in 4.103, insert the

follonng clause:

PART 53-FORMS

11. Subsection 53.215-1 is amended by
revising paragraph (d) to read as
follows:

53.215-1 SoEcltatlon and recelptof
proposals and quotations (SF's 18,23,3 2,
33,36,129)

(d) SF 33, Solicitation. Offer, and
Award. SF 33, prescribed in 53.214(c),

sh2l be uz;d in connection with
fot'ated acquisitions when it appears

ad% antagnous to begin negotiations by
sulicitin written offers that, if accepted
by the Gcovernmcnt would create a
bindin g contract without further action.
Av. ard of such contracts may be made
by cither SF 33 or SF 26, as specfied in
15AfEl-l(b] and 15.414.
& 0 * 0 *

149 U.S.C. 5c)h hpter (37. 10 U.S.C., and
42- U.S.C. 34)

[DEPARW ENT OF ENERGY

43 CFR Part 970

Dapart-nont of Energy Acquisition
Rcgulatlon; TechnicaJ Amendm3nt

AGaNecv: Department of Energy.

AcTIO : Final rule: Technical

amEndment.

UrAuNhAY.: Paragraph (d] of § 970.3102-2
(Compensation for personal services] of
the Drpartnent of Energy Acqisition
Regulation (DEAR) pro,ides internal
procedural guidance requiring
Department of Energy (DOE) contracting
officers to review and approve
individual management and operating
contractor employee compensation of
$:9,010 or more. As a result of the
Department's continuing review of its
system of control covering approval
levels of contractor employee
compensation. § 970.3102-2(d) is revised
to increase the amount of individual
contractor employee compensation
which the contracting officer is required
to review and approve from $:0,000 to

MFazcv- DATE: June 29,194.
AnREss. Comments, if any, should be
addressed to the Department of Energy,
Procurement Policy Branch. MA-421.Z
Forrestal Building, Washington. DC
20333.

POR FUMETNf INFORAATlON CO .
Ell-n L Feinsilber, Business and
Finanmal Policy Branch. Department of
Energy, (202) 252-3173.

SUPLOMWr Y INFOn ATi:" DOE
finds that advance notice and comment.
which are generally required by the
Administrative Procedure Act, are
unnecessary for this technical
amendment. This finding is based on the
facts that the change is limited to
internal procedural guidance concerning
contracting officers' revew
requirements and that this change will
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not dverelyaffet te pulicor ipos

not adversely affect the public or impose
any additional burden on the public.

List of Subjects in 48 CFR Part 970
Government procurement.
Issued in Washington, DC, on June 22,1984.

Thomas J. Davin, Jr.,
Acting Director, Procurement andAssistance
Management Directorate.

Subpart 970.31-Contract Costs
Principles and Procedures

Section 970.3102-2(d) is revised to
increase the amount of individual
contractor employee compensation
requiring contracting officer review and
approval from $50,000 to $60,000. The
text of 970.3102-2(d) is revised to read
as follows:

970.3102-2 Compensation for personal
vervices.

* * * * *t

(d) DOE Reiew and approval of
compensation paid individual
employees. In determining the
reasonableness of compensation, the
compensation of each individual
contractor employee normally need not
be subjected to review and approval.
Generally, the compensation paid
individual employees should be left to
the judgment of contractors subject to
the limitations of DOE-approved
compensation policies, programs,
classification systems, and schedules,
and amounts of money authorized for
wage and salary increases for groups of
employees. However, all compensation
due an individual of $60,000 or more
shall require the contracting officer's or
designee's review and approval. In
addition, it will often be necessary that
employee compensation be subjected to
review and approval on an individual
basis at a level below $60,000, when the
contracting officer finds it appropriate
for the particular situation. The contract
shall specifically provide for the
approval by the contracting officer of
the cost of compensating an individual
contractor employee above the level
determined by the contracting officer, if
a total of 50 percent or more of such
compensation is reimbursed under DOE
cost-type contracts. For purposes of
determining the level for individual
review and approval, total
compensation as used in this paragraph
includes only the employee's salary and
bonus or incentive compensation. As in
the case of other personnel and
compensation costs, it is intended that
contracting officer review and approval
of individual compensation normally
will be prior to incurrence of costs.

(Sec. 161 of the Atomic Energy Act of 1954,42
U.S.C. 2201, Sec. 644 of the DOE Organization
Act, 42 U.S.C. 7254)

[FR Doc. 84-17442 Filed 6-28-84; 8!45 am]
BILLING CODE 6450-01-M

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 23

[FRA Docket No. SA-3, Notice No. 10]

Safety Appliance Standards

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).
ACTION: Final rule.

SUMMARY: This rule-eliminates the
requirement that railroads and other
freight car owners remove the roof
running boards from box and other
house cars by June 30, 1984. It responds
to a petition from the Association of
American Railroads (AAR) that FRA
eliminate this requirement.
EFFECTIVE DATE: July 30, 1984.
FOR FURTHER INFORMATION CONTACT:
Principal Program Person: Philip
Olekszyk; Office of Safety, Federal
Railroad Admlimstration, Washington,
D.C: 20590; Telephone (202) 426-0897
SUPPLEMENTARY INFORMATION:

Background
In 1966 the Interslate Commerce

Commission (ICC), which was then
responsible for admihistration of the
Federal railroad safety program,
amended its regulations concerning .the
arrangement of safety appliances on box
cars and other freight cars of similar
design, .e., "house cars." TheICC
amendment reflected changes in
railroad operating practices and
increases in the size of certain types of
freight cars by eliminating the
requirement for installation of roof
running boards an newly constructed
cars unless that car was to be equipped
with roof hatches. Additionally, the ICC
directed the removal of roof running
boards and modification of ladders and
handholds of existing box and house
cars unless equipped with roof hatches.

The regulation adopted by the ICC is
contained in the first sentence of the
Note m § 321.1 of the Safety Appliance
Standards (49 CFR 231.1) and is now
adminstered by FRA. The original
regulation contained a compliance date
of April 1, 1974, for the removal of roof
running boards and completion of the
related changes in the associated
ladders and handholds for all box and

other house cars built on or before April
1, 1966, or under construction prior to
that date and placed in service before
October 1, 1966. That compliance date
has been extended by FRA until June 30,
1984.

The AAR has filed a petition
requesting that FRA delete this
provision and elimnate the requirement
for modifying cars placed in service
built prior to October 1, 1966. AAR
estimates that at the time the rule was
initially adopted there were
aproximately 700,000 cars that required
modification. That number has steadily
and substantially diminished over the
years, and the AAR estimates that only
30,000 unmodified cars are still in
service. Because of the large number of
cars that are stored in serviceable
condition, AAR states that it is
particularly difficult and expensive to
ensure that the retrofit program li
completed. Additionally, a large portion
of these cars is scheduled for retirement
in the next few years.

AAR's position is that the difficult and
expensive task of modifying the
remaining cars cannot be supported as
necessary for safety. AAR suggests that
the universal existence of railroad
operating rules, which prohibit engine
and train crews from going on the roof
of freight cars, and of a like rule
prohibiting other employees from going
on the roof of a moving freight car,
means that the safety of personnel will
not be jeopardized by eliminating the
requirement for continued removal of
the roof running boards. AAR estimates
that the cost of locating, moving, and
modifying the remaining cars would
exceed $10 million.

FRA accident data indicate that there
is no accident or injury in which FRA
can identify unmodified equipment as a
causal factor in incidents involving on-
duty railroad personnel. In the absence
of such data, FRA has repeatedly
granted extensions of the compliance
deadline and on October 27,1983, (48 FR
49666) issued a notice of proposed
rulemaking to delete this requirement.
Only the AAR responded to this notice
and it urged prompt adoption of the
proposed amendment. Consequently,
FRA has decided to adopt the
amendment as proposed.
List of Subjects in 49 CFR Part 231

Railroad safety.
Regulatory Impact

This final rule has been evaluated in
accordance with existing regulatory
policies. It is considered to be nonmajor
under Executive Order 12291 and
nonsignificant under the DOT policies
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and procedures (44 FR 11034, February
26, 1979). The economic impact of tlus

-final rule has been found to be so
minimal that further evaluation is
unnecessary.

It is estimated that fewer than 30,000
freight cars remain to be brought into
compliance and that the cost of the
retrofit program would total
approximately $10 million. This final
rule will have a positive economic
impact by permitting those costs to be
avoided since it eliminates any retrofit
requirement.

Although this final rule may affect
some small entities that own or lease a
minimal number of these cars, that
economic impact will not be significant.
Based on these facts, FRA certifies that
the final rule will not have a significant
economic inpact on a substantial
number of small entities under the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 6C1 et seq.)

The final rule will not have any
environmental impact and does not
involve directly or indirectly any
information collection requirements.

The Final Rule

PART 231-[AMENDED)

In consideration of the foregoing, Part
231 of Title 49, Code of Federal
Regulations, is amended as set forth
below:

1. In § 231.1 the section heading, the
introductory language, and paragraph
(a)(1) are revised to read as follows:

§ 231.1 Box and other house cars built or
placed In service before October 1, 1966.

Except for box and other house cars
that comply with either § 231.27 or
§ 231.28, each box and other house car
shall be equipped to meet the following
specifications:

(a) Handbrake. (1) Number-One
efficienthandbrake which shall operate
in harmony with the power brake
installed on the car. Each such
handbrake shall (i) provide the same
degree of safety as the design shown on
plate A, or (ii) provide the same degree
of safety as that specified in § 231.27

2. In § 231.27, the section heading is
revised to read as follows:

§ 231.27 Box and other house cars
without roof hatches or placed In service
after October 1, 1966.

3. In § 231.28, the section heading is
revised to read as follows:

§ 231.28 Box and other house cars with
roof hatches built or placed In service after
October 1, 1966.

Authority:. Secs. 2. 4, and 6. 27 Stat. 531. as
amended; secs. 1 and 3.32 SlaL 943. as
amended; sec. 6[e) and (f0, 0 Stat. 939; 45
U.S.C. 2. 46.8. and 10.11-16; and 49 U.S.C.
103(c)(1).

Issued in Washington. D.C. on June 20.
1984.
John H. Riley,
Administrator.
[FR Dm C,-1,-4O Flcd o---%M 8:i5 =1
BILLNG CODE 4910-06-M

INTERSTATE COMMERCE

COMMISSION

49 CFR Part 1039

[Ex Parte No. 346 (Sub-18)]

Exemption From Regulation; Poultry,
Meat and Dairy Products

AGENCY: Interstate Commerce
Commission.
ACTION: Notice of final rules
(exemption).

SUMMARY: The Commission is
exempting from regulation all rail
transportation of poultry, meat, and
dairy products. Regulation is not
necessary to carry out the rail
transportation policy of 49 U.S.C. 11Ola
or to protect shippers from the abuse of
market power by railroads, and the
service is of limited scope. This
proceeding is aimed at essentially
completing the exemptions process
(other than for grain and sunflower
seeds) within the general area of
agricultural and food products.
DATES: The exemption is effective on
July 30, 1984.
FOR FURTHER INFORMATION CONTACT.
Louis E. Gitomer, (202) 275-7245, or
Gerald Proger, (202) 275--7957.
SUPPLEMENTARY INFORMATION: The
specific commodities exempted are
listed in the Appendix. Additional
information is contained in the
Commission's decision. To purchase a
copy of the full decision write to T. S.
InfoSystems, Inc., Room 227, Interstate
Commerce Commission, Washington.
DC 20423, or call 289-4357 (DC

Metropolitan Area) or toll free (800) 424-
5403.

Regulatory Flexibility, Environment. and
Energy

The Commission certifies that the
exemption will not have a significant
economic unpact on a substantial
number of small entities, since the
commodities move predominantly by
motor careers, and since no new
reporting requirements are being
imposed. Also, this action will not
significantly affect either the quality of
the human environment or energy
conservation.

List of Subjects in 49 CFR Part 1039

Agricultural commodities, Intermodal
transportation, Railroads.

Authority: 49 U.S.C. 10505. 5 U.S.C. 553.
Decided: June 22,1934.
By the Commission. Chairman Taylor, Vice

Chairman Andre, Commissioners Sterrett and
Gradison.
James IL Bayne,
Secretary.

Appendix

PART 1039--AMENDED]

Title 49 of the Code of Federal
Regulations, § 1039.10, is amended by
adding the following commodities in
alphabetical order to the list of
miscellaneous commodities exempt from
regulation.

§ 1039.10 Exempton of agncultural
commodities except grains, soybeans, and
sunflower seeds.
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opportunity to participate in the rule
making pnor to the adoption of the final
rules.

OFFICE OF PERSONNEL

MANAGEMENT

5 CFR Part 831

Guidelines on Apportionment From
Civil Service Retirement Benefits
AGENCY: Office of Personnel
Management.
ACTION: Guidelines on apportionment
from Civil Service Retirement Benefits.
SUMMARY: The Office of Personnel
Management is publishing for public
information and comment, guidelines
which it developed through adjudication
of claims, for interpreting State court
orders dividing civil service retirement
benefits. These guidelines are intended
to assist the legal community in drafting
orders dividing benefits to ensure that
the orders will be interpreted to carry
out the intent of the court and the
parties.
DATE: Comments must be received on or
before August 28, 1984.
ADDRESS: Send comments to Lucretia F.
Myers, Assistant Director for Pay and
Benefits Policy, Compensation Group,
P.O, Box 57, Washington DC. 20044, or
deliver to Room 4351, 1900 E Street,
NW., Washington, DC,
FOR FURTHER INFORMATION CONTACT.
Harold L Siegelman, (202) 632-4684.
SUPPLEMENTARY INFORMATION: Pub. L
95-366, enacted September 15, 1978,
authorized the Office of Personnel
Management to pay a portion of a
former employee's civil service
retirement benefits to an estranged
spouse in accordance with certain State
court orders. Final rules implementing
this statute were published in the
Federal Register on March 7,1980 (45 FR
14835).

The Office of Personnel Management
has received approximately 1,200 State
court orders dividing civil service
retirement benefits. In implementing
these orders, the Office has been forced
to interpret many terms which are
capable of more than one meaning. To

insure consistency m interpretation and
to simplify the task of interpreting
ambiguous terms which are frequently
used, the Office of Personnel
Management has developed a set of
guidelines which it will use in
interpreting State court orders.

The legal community has attempted to
draft orders dividing civil service
retirement benefits to minimze the
potential confusion generated in
interpreting the orders. However,
without knowledge that a term used in a
decree has a technical meaning within
the civil service retirement law, unclear
orders frequently resulted. The
gudelines for interpreting these
technical terms should assist the legal
community m drafting orders that will
be interpreted by the Office of Personel
Management to produce the intended
result

These guidelines contain no
regulatory language.

Office of Personnel Management.
Donald J. Devine,
DIrector.

Accordingly, the Office of Personnel
Management is giving notice that it will
use the following set of guidelines In
interpreting State court orders which
divide civil service retirement benefits:

United States of America Office of
Personnel Management Compensation
Group

Guidelines for Interpreting State Court
Orders Dividing Civil Service
Retirement Benefits

Recent inquiries and controversies
resulting from ambiguous court orders
seeking to divide civil service retirement
benefits have demonstrated a need for
written guidelines explaining the
interpretation which'the Office of
Personnel Management will place on
terms and phrases frequently used in
dividing benefits. These guidelines are
intended not only for the use of the
Office of Retirement Programs, but also
-for the legal community as a whole, with
the hope that by informing attorneys, in
advance, about the manner in which the
Office of Personnel Management will ,
interpret terms written into court orders,
the resulting orders will be more
carefully drafted, using the proper
language to accomplish the aims of the
court.

I. Cost-of-Living and Salary Adjustmento

A. Unless the court directly and
unequivocally orders otherwise, decreen
which divide annuities either on a
percentage basis or by use of a formula
will be interpreted as subject to
adjustment for cost-of-living and salary
adjustments occurring after the issuance
of the decree.

B. On the other hand, decrees which
award a former spouse a specific dollar
amount from the annuity will be
interpreted as excluding cost-of-living
and qalary adjustments unless the court
expressly orders their inclusion.

C. Orders which contain both a
formula or percentage instruction and a
corresponding fixed dollar amount will
be interpreted as including the fixed
amount only as the court's estimate of
the initial amount of payment. The
formula or percentage instruction will
control in cases where conflicting
instructions appear.

D. A formula containing an instruction
to calculate the former spouse's share
effective at the time of divorce will not
be interpreted to prevent cost-of-living
or salary adjustments. To award a fixed
dollar amount based on the rate of
annuity which woud have been paid If
retirement occurred at the date of
divorce, the decree must either state the
dollar amount of the award or explain
with sufficient clarity that salary
adjustinents, as well as service, after the
date of the decree are to be disregarded
in computing the former spouse's share.
IL Types of Annuity

A. Gross annuity will be interpreted
as the amount shown as gross annuity
on civil service annuity master record
printouts, i.e., the annuity payable after
any applicable survivor deduction but
before any other deduction.

B. To divide an annuity before any
applicable survivor deduction, the
decree must contain language to the
effect that the division is to be made on
the life rate annuity, or the annuity
unreduced for survivor benefit, or
equivalent language. A division of
"gross annuity" will not accomplish this
purpose.

C. Net annuity or disposable annuity
will be interpreted to mean the amount
remaining after the deductions listed In
§ 831.1705(a) of Title 5, Code of Federal
Regulations, have been subtracted from
the gross annuity (defined above).
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D. Orders which fail to state the type
of annuity which they are dividing will
be interpreted as dividing gross annuity
(defined above).

I. Calculating Time

A. The smallest unit of time which
will be used in computing a formula in a
decree is a month.

1. This policy is based on the
provision of section 8332 to title 5,
United States Code, which allows credit
for service for years or twelfth parts
thereof. Requests to calculate smaller
units of time will not be honored.

2. Smaller periods of time stated in
terms of decimal fractions of a year
contained in a decree will be limited in
application to simple numerical
operations performed using the extra
precise-number. Time calculations by
the Office of Personnel Management
will be no more precise than years and
twelfth parts. For example, the share of
a former spouse awarded a portion of
the annuity equal to of the fraction
whose numerator is 12.863 years and
whose denominator is the total service
on which the annuity is based would be
computed by taking of the quotient
obtained by dividing 12.863 by the total
service measured in years and tvelfth
parts.

B. The term "military service" will
generally be interpreted to include only
periods of service within the definition
of military service contained in section
8331(13] of title 5, United States Code,
i.e., active duty military service. Civilian
service with military organizations will
not be included as "military service,"
except where the exclusion of such
civilian service would be manifestly
contrary to the intent of the court order.

C. When a decree contains a formula
for dividing annuity which requires
computation of service, and unused sick
leave has been used in the annuity
computation, the amount of credit
attributable to the unused sick leave
will be computed as service if the
formula instructs the use of "creditable
service" (or other phrase using "credit"
or its equivalent), but will exclude the
time attributable to unused sick leave if
the formula is based on "years of
service" or "total service." Credit for
unused sick leave always accrues on the
date of separation for immediate
retirements; it is never apportioned over
the time when earned.

IV Distinguishing Between Divisions of
Annuity and Contributions

A. Orders which are unclear about
whether they are dividing an annuity or
contribution will be interpreted as
dividing an annuity.

B. Orders using "annunities,"
"pensions," "retirement, benefits." or
sunilar terms will be interpreted as
dividing an annuity and whatever other
employee benefits become payable,
such as refunds. Orders which divide
"contributions," "deductions,"
"deposits," "retirement accounts,"
"retirement funds," or similar terms will
be limited to division of 'he amount
which the employee has paid into the
Fund.

Orders Directing the Annuitant To Make
Payment

A. Orders which specifically direct the
annuitant to pay a portion of ratirement
benefits to a former spouse will be
honored unless the annuitant objects to
direct payment by the Office of
Personnel Management, but will not be
honored even if the annuitant raises
only a general objection to payment by
the Office of Personnel Management.

B. Orders which direct or imply that
the Office of Personnel Managment is to
make payment of a portion of retirement
benefits, or are neutral about the source
of payment, wil be honored unless the
annuitant can demonstrate that the
order is Invalid.
(M DC. 84-1r,3 FIltd 6--a P-45 =1
BILLING CODE 6325-01-4M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 84-NM-84-AD]

Airworthiness Directives: Boeing
Model 757-200 and 767-200 Airplanes

AGENCY. Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking
(NPR").

SUMMARY: This notice proposes to revise
an existing airworthiness directive (AD])
applicable to Boeing Model 757-200 and
767-200 aircraft which requires periodic
checks of the Fuel Quantity Indicating
System (FQIS). This amendment would
require replacement of the FQIS
processor unit and termination of the
repetitive checks. Failure of the FQIS
may result in fuel exhaustion.
DATE: Comments must be received on or
before August 21,1984.
ADDRESSES: The service bulletins
specified in this AD may be obtained
upon request to The Boeing Company,
P.O. Box 3707, Seattle, Washington
98124, or may be examined at the
address shown below.

FOR FURTHER INFORMATION CONTACT.
Mr. Stewart R. Miller Propulsion
Branch. ANM-140S. Seattle Aircraft
Certification Office, Federal Aviation
Adinimstration, Northwest Mountain
Region. 9010 East Marginal Way South,
Seattle, Washington; telephone 206-431-
2959. Mailing address: Federal Aviation
Administration. Northwest Mountain
Region, 17900 Pacific Highway South, C-
68956, Seattle, Washington 98168.
SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to

participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified below. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposal
contained in tis notce may be changed
in light of the comments received. All
comments submitted will be available,
both before and after the closing date
for comments, m the Rules Docket for
examination by Interested persons. A
report summarizing each FAA/public
contact concerned with the substance of
this proposal will be filed in the Rules
Docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM]
by submitting a request to the Federal
Aviation Administration, Northwest
Mountain Region. Office of the Regional
Counsel, Attention: Arorthmess
Directive Rules Docket, Docket No. 84-
NM-48-AD, 17800 Pacific Highway
South, C- 8 6, Seattle, Washington
98168.

Discussion: The Federal Aviation
Administration is proposing to amend
Part 39 of the Federal Aviation
Regulations by revising AD 83-15-05,
Amendment 39-4693, applicable to
Boeing Model 757 and 767 airplanes.
Tis revision would require replacement
of the Fuel Quantity Indication System
(FQIS) processor.

During a delivery flight, the crew
noted a 4,300 pound variance between
FQIS readings and the calulatedvalue3
shown by the Flight Management
Computer (FMC]. This error was traced
to an FQIS fault. Subsequent
investigation by Boeing showed that
specific faults in the P/N S345T002-310
(757-200) and S345T002-41 (767-200]
FQIS processor units can affect the fuel

v .. . . I
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quantity readings in both main tanks
equally. Fault insertion tests resulted in
total fuel readings in the Model 757
which were 2,000 pounds high. Similar
tests on the Model 767 resulted in total
fuel readings which were 3,400 pounds
high.

If the subject FQIS fault is present
during fueling, the aircraft can be
significantly underfueled. This
underfueling and the associated
erroneous flight deck display and FMC
initialization signal, combined with an
inflight delay for any reason, have the
serious potential to cause inflight fuel
exhaustion.

Since this condition is likely to exist
or develop on other airplanes of the

,same type design, an airworthiness
directive was issued which required
periodic checks of the fuel quantity
indication system. It was recognized
that the periodic check inplied that
there was a risk time in which there was
small probability that an undetected
fault might exist. A new FQIS processor
design has now been certificated. The
new design makes it possible to
eliminate the risk of undetected
processor failure between periodic
checks. The FAA is therefore proposing
to revise the AD to require installation
of the new FQIS processor units and,
after installation of the new units, to
delete the periodic check reqturement of
the FQIS,

It is estimated that 114 U.S. registered
airplanes would be-affected by tins AD,
that it would take approximately one
manhour per airplane to accomplish the
required actions, and that the average
labor cost would be $40 per manhour.
The replacement components will be
provided without cost. Based on these
figures, the total cost impact of this AD
to the U.S. operators is estimated to be
$4560. For these reasons, the proposed
rule is not considered to be a major rule
under the criteria of Executive Order
12291. Few, if any, small entities within
the meaning of the Regulatory Act
would be affected.

List of Subjects m 14 CFR Part 39
Aviation safety, Aircraft.

The Proposed Amendment

PART 39-[AMENIDED]

Accordingly, the Federal Aviation
Administration proposes to amend
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) by revising
Amendment 39-4696 (48 FR 34731;
August 1, 1983, AD 83-15-05, the read as
follows:

§ 39.13 [Amenced]

Boeing: Applies to Boeing Model 757 and 767
series airplanes certificated in all
categories. To prevent loss of engine
power due to fuel exhaustion resulting
from erroneous fuel quantity indications,
accomplish following:-

A. For Model 757 aircraft, replace Fuel
Quantity Indicating System (FQIS) processor
part number S345T002-310 with part number
S345T002-350 in accordance with Boeing
Service Bulletin 757-28A7 dated March 23,
1984, or later FAA approved revision, prior to
April 1,1985.

B. For Model 767 aircraft, replace Fuel
Quantity Indicating System (FQIS) processor
part number S345T002-41 with part number
S345T0Dz-42 in accordance with Boeing
bervice Bulletin 767-28A5 dated March 15,
1984, or later FAA approved revision, prior to
April 1,1985.

C. For Model 757 aircraft, continue an
inspection program in accordance with
Boeing Alert Service Bulletin 757-28A7, dated
June 17, 1983, or later FAA approved revision,
until FQIS processor part number $345T002-
350 is installed.

D. For Model 767 aircraft, continue an
inspection program in accordance with
Boeing Alert Service Bulletin 767-28A5, dated
June 12, 1903, or later FAA approved revision,
until FQIS processor part number $345T002-
42 is installed.

E. Alternate means of compliance with this
AD which provide an equivalent level of
safety may be used when approved by the
Manager, Seattle Aircraft Certification Office,
FAA, Northwest Moutam Region.
(Secs. 313(a), 314(a), 601 through 610, and
1102 of the Federal Aviation Act of 1958 (49
U.S.C. 1354(a), 1421 through 1430, and 1502);
49 U.S.C. 106(g) (Revised, Pub. L 97-449,
January 12,1983; and 14 CFR 11.85))

Note.-For the reasons discussed earlier in
the preamble: The FAA has determined that
this document: (1) Involves a proposed
regulation which is not major under
Executive Order 12291 and (2) is not a
significant rule pursuant to the Department of
Transporation Regulatory Policies and
Procedures (44 FR 11034; February 26,1979);
and it is certified under the criteria of the
Regulatory Flexibility Act that this proposed
rule, ff promulgated, will not have significant
economic impact on a substantial number of
small entities because few, if any, Model 757
and 767 airplanes are operated by small
entities. A copy of a draft regulatory
evaluation prepared for this action is
contained in the regulatory docket. A copy
may be obtained by contacting the person
identified under the caption "FOR FURTHER
INFORMATION CONTACT."

Issued in Seattle, Washungton on June 22,
1984.

Wayne J. Barlow,
Acting Director, Northwest Mountain Region.
[FR Doc. 84-17333 Filed 6-28-P; 8:45 am)
BILNG CODE 4910-13-M

14 CFR Part 39

[Docket No. 84-NM-l-AD]

Airworthiness Directives: British
Aerospace M,1odel DH-114 Heron
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes an
airworthiness directive (AD) that would
require modification of the horizontal
stabilizer upper pick-up eyebolt holes
and replacement of the eyebolts on all
British Aerospace Model DH-114 Heron
series airplanes. One case of in-service
eyebolt failure has occurred. The upper
eyebolts are the main attachment points
'for the upper spar chord of the
horizontal stabilizer. Failure of these
eyebolts could lead to loss of the
stabilizer.
DATES: Comments must be received no
later than August 20, 1984.
ADDRESSES, The applicable service
information may be obtained from
British Aerospace Inc., Box 17414, Dulles
International Airport, Washington, D.C.
20041, or may also be examined at the
address shown below.
FOR FURTHER INFORMATION CONTACT.
Mr. Harold N. Wantiez, Foreign Aircraft
Certification Branch, ANM-150S, Seattle
Aircraft Certification Office, FAA,
Northwest Mountain Region, 9010 East
Marginal Way South, Seattle,
Washington, telephone (208) 767-2530,
Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are Invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified below. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons, A
report summarizing each FAA-public
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contact concerned with the substance of
this proposal will be filed in the Rules
Docket

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM]
by submitting a request to the FAA,
Northwest Mountain Region, Office of
the ReZional Counsel, Attention:
Airworthiness Rules Docket No. 84-NM-
18-AD, 17900 Pacific Highway South, C-
689805, Seattle, Washington 98168.

Discussion

The United Kingdom Civil Aviation
Authority (CAA) has, in accordance
with existing provisions of a bilateral
agreement, notified the FAA of an
unsafe condition on DH-114 airplanes
which must be corrected by complying
with British Aerospace Technical News
Sheet No. F. 21.

There has been one reported case in
which a horizontal stabilizer upper pick-
up eyebolt-was found fractured.
Investigation revealed that fatigue was
the cause of the failure. An adverse
tolerance build-up may have caused the
fatigue failure. British Aerospace
Technical News Sheet No. F.21 requires
the removal and discarding of existing
pick-up eyebolts, modification to the
eyebolt holes to elimate mismatch, and
the installation of new pick-up eyebolts.

This airplane model is manufactured
in the United Kingdom and type
certificated in the United States under
the provisions of § 21.29 of the Federal
Aviation Regulations and the applicable
airworthiness bilateral agreement.

Since this condition is likely to exist
or develop on airplanes of this model
registered in the United States, an AD is
proposed that would require the
previously mentioned corrective action.

It is estimated that 45 U.S. registered
airplanes would be affected by this AD,
that it would take approximately 40
manhours per airplane to accomplish the
required action, and that the average
labor cost would be $40 per manhour.
Repair parts are estimated at $400 per
airplane. Based on these figures, the
total cost impact of this AD to U.S.
operators is estimated to be $90,000. For
these reasons, the proposed rule is not
considered to be a major rule under the
criteria of Executive Order 2291. Few
small entities within the meaning of the
Regulatory Flexibility Act would be
affected.

List of subjects in 14 CFR Part 39

Aviation safety, Aircraft

The FropcEd Amendment

PART 39-IAMENDED]

Accordingly, the Federal Aviation
Administration proposes to amend
§ 39.13 of Part 39 of the Federal Aviation
Regulatigns (14 CFR 39.13) by adding the
following new airworthiness directive:

§ 39.13 [Amended]
British Aerospace Inc.: Applie3 tu Model DH-

114 Heron series 2A. 2DA. and 2X
airplanes certificated in all cateore3.
Compliance is required as indicated
unless previously accomplished. To
prevent fatlgue failure of the tailplano
upper pr-k-up eyebolto. accomplish the
following w;ithm C0 days after the
effective date of this AD, unless already
accomplished.

A. Remove the eyebolts, modify the eycbolt
holes, and mistal new eyebolts in accordanc2
with paragraphs 4.1,4,, and 4.3, respectively,
of British Aerospace, Aircraft Group
Technical Nev,s Sheet No. F.-. Lsue. 1,
dated January G. 1979.

B. Alternate means of compliance which
provide an equivalent level of safcty may be
used when approved by the Manegcr, Seattle
Aircraft Certification Office, FAA. Northwest
Mountain Region.

C. Special flight permits may be Issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of inspections ani/or
modifications required by this AD.
(Sec. 313(a), 314(a), C91 through 610, and 1102
of the Federal Aviatlon Act of19:3 (49 U.S.C.
1354(a), 1421 through 1430, and 1502) 49
US.C. 105[g) (Revised. Pub. L 97-9, January
12 1933); and 14 CFR 11.85)

Not-.-For the reasons disscu- ed earlier in
the preamble, the FAA has detcrmined that
this documenb (1) Involves a proposed
regulation which Is not major under
Executive Order 122I1, and (2) Is not a
significant rule pursuant to the Dcpartment of
Transportation Regulatory Poliiecs and
Procedures (44 FR 11034: February 20, 1570];
and it is certified under the criteria of the
Regulatory Flexibility Act that this proposed
rule, if promulgated, vAll not have a
significant economic impact on a substantial
number of small entities becaue few, if any.
Model DH-114 airplanes nrc oparated by
small entities. A copy of a draft reglatory
evaluation prepared for this action Is
contained in the regulatory docket A copy
may be obtained by contacting the peron
identified under the caption "FOR FURMER
INFORMATION CONTACT. '

Issued in Seattle, Wa rhington on Juno 21.
1934.
Wayne J. Barlow,
Acting Director, Northtvst Aun rawRcyon.

FRn. O -a -3-C-1C.ca
CMUNG cODS 43ID-13-Md

14 CFR Paris 71 and 73

[Aimpcace D oe:et No. 84-ANM-11]

Proposed Alteratlon of VOR Federal
Airways and Re3trlcted Areas

AOENcY: Federal Aviation
Administration (FAA), DOT.
ACTION Notice of proposed rulemaking
(NPR.M]; extension of comment period.

swU~AY. This notice announces
extension of the comment period on an
'PRM vhich proposes to redescribe

several Restricted Areas, alter the
Continental Control Area in connection
with these Restricted Areas and alter
the descriptions ofYV--253 and V-20 in
the vicinity of the Utah. NV, test rang-
to widen the corridor west of Salt lake
City, UT, (ASD No. 84-(M-11 (49 FR
23392; June a, 1934)). Tis action will
extend the comment period closm date
to allow for a 63-day comment period
instead of the existin- 45-day comment
period.
DAT-s: Comments must be received on
or before August 6, 1934.
ADn.ss E.S: Send comments on the
proposal in triplicate to: Director, FAA.
Northwest Mountain Region, Attentiom
Manager, Air Traffic Division, Docket
No. 84-A l 0M-11, Federal Aviation
Administration, 17S00 Pacific Highway
South, C-6323S, Seattle, WVA 93163.

The official docket may be examined
in the Rules Docket, weekdays, except
Federal holidays, bet;ween 8:30 a.m. and
5:00 pm. The FAA Rules Docket is
located in the Office of the Chief
Counsel. Room 916, 800 Independence
Avenue, SW., Washington. D.C.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division.
FOR FU.E- NiFORMATION COWAC
Burton Chandler, Airspace and Air
Traffic Rules Branch (AAT- 30],
Airspace-Rules and Aeronautical
Information Division. Air Traffic
Service, Federal Aviation
Administration, 0) Independence
Avenue, SW., Washington, D.C. 20391;
telephone: (202) 42&-8783.

SU PPI L' ENTAY 1,NFO R!AATI Wt

Comments Invited

Interested parties are invited to
participate in this proposed rulemaLing
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposals. Comments
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are specifically invited on the overall
regulatory, economic, environmental,
and energy aspects of the proposals.
Communications should identify the
airspace docket and be submitted m
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this Correction to NPRM must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
"Comments to Airspace Docket No. 84-
ANM-11." The postcard will be date/
time stamped and returned to the
commenter. All communications
received before the specified closing
date for comments will be considered
before taking action on the proposed
rule. The proposal may be changed in
the light of comments received. All
comments submitted will be available
for examination m the Rules Docket
both before and after the closing date
for comments. A report summarizing
each substantive public contact with
FAA personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM's

Any person may obtain a copy of this
Correction to Notice of Proposed
Rulemaking (NPRM) by submitting a
request to the Federal Aviation
Administration, Office of Public Affairs,
Attention: Public Information Center,
APA-430, 800 Independence Avenue,
SW., Washington, D.C. 20591, or by
calling (202) 426-8058. Communications
must identify the notice number of this
Correction. Persons interested in being
placed on a mailing list for future
NPRM's should also request a copy of
Advisory.Circular No. 11-2 which
describes the application procedure.

Background

ASD No. 84-ANM-ii, published on
June 6,1984 (49 FR 23392), proposed to
redescribe several Restricted Areas,
alter the Continental Control Area in
connection with these Restricted Areas
and alter the descriptions of V-253 and
V-200 m the vicinity of the Utah, NV,
test range to widen the corridor west of
Salt Lake City, UT. This action will
extend the comment period closing date
to allow for a 60-day comment period
instead of the existing 45-day comment
period on ASD No. 84-ANM-11.
List of Subjects m 14 CFR Parts 71 and
73

Aviation safety, VOR Federal
airways, Continental control area and
restricted areas.

Extension of Comment Period
The comment period for ASD No. 84-

ANM-11 is extended to close on August
6, 1984.
(Secs. 307(a) and 313(a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a); (49
U.S.C. 108(g) (Revsed, Pub. L. 97-449, anuary
12, 1983]]; and 14 CFR 11.65.)

Note.-Tlus document extends the
comment period for a notice of proposed
rulemakmg to afford the public and industry
with additional time m which to review and
respond to the notice. Therefore, this
document is not significant under DOT
Regulatory Policies and Procedures (44 FR
11034; February 26,1979) as no regulatory or
economic burden is unposed on any person
by this action. A full regulatory evaluation
will be prepared if further rulemaking is
warranted based on the comments received
as a result of the Notice.

Issued m Washington, D.C., on June 22,
1984.
John W. Baier,
Acting Manager, Airspace-Rules and
AeronauticalInformation Diwsion.
[FR Doc 84-17330 Filed 6-28-84; 8:45 am]
BILWNG CODE 4910-13-M

14 CFR Part 75
[Airspace Docket No. 83-AWP-17]

Proposed Alteration of Jet Route, CA
AGENCY: Federal Aviation
Admnistration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
realign a segment of Jet Route J-7 in the
State of California to facilitate a more
efficient use of the navigable airspace.
DATES: Comments must bereceived on
or before August 13, 1984. -
ADDRESSES: Send comments on the
proposal in triplicate to: Director, FAA,
Western-Pacific Region, Attention:
Manager, Air Traffic Division, Docket
No. 83-AWP-17, Federal Aviation
Adimstration, P.O. Box 92007,
Worldway Postal Center, Los Angeles,
CA 90009.

The official docket may be examined
in the Rules Docket, weekdays, except
Federal holidays, between 8:30 a.m. and
5:00 p.m. The FAA Rules Docket is
located m the Office of the Chief
Counsel, Room 916, 800 Independence
Avenue, SW., Washington, DC.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division.
FOR FURTHER INFORMATION CONTACT:
William C. Davis, Airspace and Air
Traffic Rules Branch (AAT-230),
Airspace-Rules and Aeronautical
Information Division, Air Traffic

Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC. 20591;
telephone: (202) 426-8783.
SUPPLEMENTARY INFORMATION:

Comments Invited
Interested parties are invifed to

participate in this proposed rulemaldng
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy aspects of the proposal,
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: "Comments to
Airspace Docket No. 83-AWP-17." The
postcard will be date/time stamped and
returned to the commenter. All
communications received before the
specified closing date for comments will
be considered before taking action on
the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Rules Docket
both before and after the closing date
for comments. A report summarizing
each substantive public contact with
FAA personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM's
Any person may obtain a copy of this

Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public
Information Center, APA-430, 800
Independence Avenue, SW.,
Washington, DC. 20591, or by calling
(202) 426-8058. Communications must
identify the notice number of this
NPRM. Persons interested In being
placed on a mailing list for future
NPRM's should also request a copy of
Advisory Circular No. 11-2 which
describes the application procedure.
The Proposal

The FAA is considering an
amendment to § 75.100 of Part 75 of the
Federal Aviation Regulations (14 CFR
Part 75) to delete the segment of Jet
Route J-7 between Oakland, CA,
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Sacramento, CA, and Reno, NV, and
establish a segment between Los
Angeles, CA, aud Reno, NV Efficiency
is improved through the codification of a
route that is presently being requested
routinely by pilots. Also, a reduction of
air traffic controllers' workload is
realized by elimnating the need for
radar vectoring and route monitoring
procedures along the route. Section
75.100 of Part 75 of the Federal Aviation
Regulations was republished in
Handbook 7400.6 dated January 3,1984.

List of Subjects m 14 CFR Part 75
Aviation safety, Jet routes.

The Proposed Amendment

PART 75--AM.iENDED]

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration proposes to amend
§ 75.100 of Part 75 of the Federal
Aviation Regulations (14 CFR Part 75) as
follows:

§75.100 [Amended]

-7 [Amended]
By deleting the words "Oaland, CA. via

Sacramento, CA." and substituting the words
"Los Angeles, CA. via INT Los Angeles
319 T(304M) and Avenal. CA, 145T(129M)
radials; INT Avenal 145*T(129'M and Friant
CA, 181'T(1WNM) radials; Fnant;"
(Sees. 307(a) and 313(a), Feleral Aviation Act
of 1958( 49 U.S.C. 1348(a) and 1354(a)); (49
U.S.C. 105(g) (Revised, Pub. L 97-449, January
12,1933)); and-14 CFR 11.65)

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) Is not a "major rule" under

*Executive Order 12291; (2) is not a
"significant rule" under DOT Regulatory
Policies and Procedures (44 FR 11034
February 26,1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since tis is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that tins rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
/

Issued m Washington, DC, on June 22.
1984.

John W. Baier,
Acting Manager, Airspace.-Rules and
Aeonautical Infozmaoion Diavison.

[ER o= 84-17M Filed e-25-AR m4s aml

BILLNG CODE 4910-13-M

DEPARTMEMT OF COM.,ERCE

15 CFR Part 377

[Dociet l No. 40677-40771

Request for Public Comment of Ufting
the Short Supply Validated Licensing
Requirement for Export, of Linear
Alpha Olefina and Other Products
Without a L'r!cly Energy End Use

AGENCV: Office of Industrial Resource
Administration, International Trade
Administration, Department of
Commerce.
ACTio : Advanced notice of proposed
rulemang and request for public
comment.

SUN.KMARV: A number of ey;porters have
requested that the Department of
Commerce consider the removal of
linear alpha olefins as a product subject
to short supply licensing controls (15
CFR 377.6]. Such commodities are
included in Group N of Supplement No.
2 to Part 377 of the E.%port
Administration Regulations and are
included within an outdated Schedule B
Number (431.0290). In 19832 the Census
Bureau assigned a new number to linear
alpha olefins (431.0270).

Linear alpha olefins do not have a
likely end-use as an energy source. At
present, linear alpha olefins require
validated export licenses as reined
petroleum products under Group N. If
these products are removed from Group
N, validated licensing requirements
would be eliminated. Accordingly. the
Department is soliciting comments from
the public as to whether these
commodities and comparable
commodities in Group N without a
lilhtely enerNy end-use should continue
to be included in the list of refined
petroleum products subject to licensing.
)ATE. Comments must be received by

July 13,1984.
ADDRESS Comments may be mailed to:
Department of Commerce, Resource
Assessment Division, PO Box 663,
Washington, D.C. 20044.
FOR FURTHER INFORMATION CONTACr.
John Richards, Director, Office of
Industrial Resource Administration,
International Trade, Administration
(Telephone; 2021/377-4506).
SuFFLer.1EITARY !IFORoATION: After
receivi n public comments the
International Trade Adrminstration will
make a decision regarding this matter
and issue an appropriate notice in the
Federal Register. The period for
submission of comments will close tvo
weeks from the publication of tlus
notice. All comments received before
the close of the comment period will be

considered by the Department. While
ramments received after the end of the

comment period will be considered if
possible. their consideration cannot be
assured.

Public cumments will become a matter
of public record, and will be available
for public inspection and copyig.
Commumncations from agencies of the
United States Government or foreign
Sovernments will not be m3de available
for public inspection.

The public record concermg this
Notice will be maintained in the
International Trade Administration
Freedom of Information Records
Inspection Facility, Room 401-B U.S.
Department of Commerce, 14th Street
and Pennsylvama Avenue, N.W.,
Washington, DC 20239. Records in tins
facility may be inspected and copied in
accordance with reglations published
in Parr4 of Title 15 of the Code of
Federal Re-lations. Information about
the inspection and copyi. of records at
the facility may be obtained from
Patricia L. Mann, the International
Trade Administration Freedom of
Information Officer, at the above
address or by calling 202/377-3931.

Autoexity: Se:; 233, 1r3 Pub. L 93-223, as
arre re (69 U.S.C 170 2,17GI; E.O. 12470 of

Ma,1cica 3% 1233-1 (49 FR 13559, Ap-il 3. I341;
S2c. 103. Pb. L 9,4-163 a3 amended (42
U.S.C. .-2121; E.O. 11912 of Apr-il 13.1976 (41
FR 15,2i, a- amend.zd) Section .1 (10), Pub
L T-1-2:3 i.nrnlin3 10 U.S.C. 7439.

Dated: lun2 23,1934.
John A. Ri-hird3.
Dirz:l-i, Oflice e, u~~ev
A4dmw .icatioz.

CILW.3 CC:FT ,='12-Ur-M

SECURMIES AM;D ECHANGE

COMMISSIONl

17 CFR Pat 240

[Rclasa No.24-21079 S7-24-34J

Two-Tier Tender Offer Priing and
Non-Tender Offer Purchase
Programs-Advance Notice of
Possible Commission Actions

AGEN'cY. Securities and F:changae
Commission.
ACToI,:f Request for public comment.

SU?.1ARY. The Commission is studying
two-tier pncing in tender offers and non-
tender offer purchase programs. This
review has evolved from
recommendations proposed to the
Commission by its Advisory Committee
on Tender Offers. The Commission is
requesting public comment on these
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recommendations as well as on other
proposals, issues and data described m
this release. This initiative will assist
the Commission m its review of the
tender offer regulatory scheme. The
Commission will review comments
made in response to this release with a
view toward possible rulemaking and
legislative proposals.
DATE: Comments should be received on
or before September 14, 1984.
ADDRESS: Comment letters should refer
to File S7-24--84 and be submitted m
triplicate to George A. Fitzsimmons,
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, D.C. 20549. The
Commission will make all comments
available for public inspection and
copying m its Public Reference Room
450 Fifth Street, NW., Washington, D.C.
20549.
FOR FURTHER, INFORMATION CONTACT:
Joseph G. Connolly, Jr. orRobert E.
Burns, ((202J 27Z-3097), Office of Tender
Offers, Division of Corporation Finance,
or, regarding the Report that is an annex
to this release, Gregg A. Jarrell ((202)
272-7102], Chief Economist, Securities
and Exchange Commission 450 Fifth
Street, NW., Washington, D.C. 20549.
SUPPLEMENTARY INFORMATION:

I. Executive Summary
The Securities and Exchange

Commission (the "Commission"] is
considering two practices in the change
of control area that have raised serious
concerns and have come under
increased scrutiny. The first fs an
acquisition, initiated by a tender offer,
where the per share consideration is
higher for one portion of the shares to be
acquired than for the other portion
("two-tier pricing" or a "two-tier bid").'
The second is the acquisition of a
significant percentage of stock through
open market or privately negotiated
purchases.

The issues surrounding two-tier
pricing and non-tender offer acquisition
programs have been focused recently by
the Report of Recommendations of the
Commission's Advisory Committee on
Tender Offers. 2 The Advisory

I A two-t!er bid usually involves an acquisition.
that is accomplished in two steps. In the first step,
the bidder uses a tender offer to buy, at a premium
price and generally for cash, enough shares to
establishr acontrollingposition in the target. Once
control is .tiblshed, theofferor will take the
second step in the acquisiflort, a merger of the target
into the bidder or a subsidiary, freezingout minority
shareholders with a forced acceptance of cash or
securities valued at a lowerprice thi the ongmal
tender offer. The secon.e stelymcgergenerally is.
disclosed in the tender offer materials and usually
involves securities of the bidder.

3 Advisory Committee on-Tender Offers, Report of
Recommendations (uly 8, 1983) ("Advisory

Committee identified concerns with
these practices and made proposals to
address those concerns.3 The
Commission expressed reservations
with those recommendations and has
initiated a study of the issues in this
area.' As part of the study, this release
discusses concerns regarding two-tier
bids and open market or privately
negotiated purchase plans. It identifies
possible solutions to alleviate these
concerns, including the Advisory
Committee's recommendations, and
requests pubic comment.

Finally, as a further part of the
Commission's study, the Office of the
Chief Economist ("0CE") has compiled
data regarding successful tender offers
in calendar years 1981-1983. This study
covers 91 any-or-all, 32 two-tier, and 25

.partial tender offers. The data show that
the average premium for the any-or-all
tender offers is 63.4 percent, compared
with an average blended premium of
55.1 percent for two-tier offers, and 31.3
percent for partial tender offers. A
closer comparison of any-or-all uniform
premiums with two-tier blended
premiums shows that 68 percent of the
any-or-all offers have premiums above
40 percent, while 72 percent of the two--
tier offers have blended premiums

Committee Report"]. The Advisory Committee was
established by'theCommisszon isexamine the
tender offer process and other techniques for
acqurnncontrol of public issuers andtoe
recommend to the Commission appropriate or
necessary legislative and regulatory changes. See
Release No. 34-1952& (February 25, 1983J [48 FR
9111,March3. 1S83I.Members of thepublcmay
obtain copies of the Advisory Committee Report. on
a one per request basis, by sending a self-addressed.
9X12 ifich envelope with prepaid pusfage of $3.20
affixed, to Securities andExchenge Commission,
Publications Section, Public Reference Branch. Stop
1-2,450 Fifth.Street, NW..Washington. D.C. 20549.

3Advisory Committee Recommendation 16
proposed that a partial offer have a longer minimum
offer period than a bid for all shares. That
regulatory dismcentivewould tend to mitigate what
the Committee saw as the coercive elements of
partial and two-tier bids. Recomfhendation 14
proposed that any acquisition resutngm total
ownership of over 20 percent of the voting power of
an issuer be made by tender offer. Such a provision
was intended to assure equal opportunity for all
shareholders be benefit from any premium
associatediv.ith a control acquisition, an
opportunity the Advisory Committee believed was
not available where control passed through a non-
tender offer acquisition program.

'The Commission considered all of the Advisory
Committee's recommendations at its open meeting
on March 13.1984. Chairman Shad testified as to the
Commission's positions on March 28.1984 before
the Subcommitfee on Terecomnunimcatfons.
ConsumerProtection andFMinanca of the-House
Committee on Energy and Commerce.The
Commission. is now engaged in. a three part
response, to the Advisory Committee's Report: first.
proposed legislation (see'TenderOffer Reform Act
of 10A 5(lR..5693,98tircong, Zd Seas. (1984)]
submitted by-the Commission to Congress on May
21,1984 andintroduced on May 22,1984); second.
proposed rulemaking; and third, further study on.
certain issues.

above 40 percent. This study is attached
as an annex to this release and provides
complete detailing of the sample studied
and the methodology used.
Commentators are requested to
comment upon the OCE Report and
suggest further research directions.

II. Concerns With the Practices and
Recommendations of the Advisory
Committee on Tender Offers

A. Two-Tier Pricing

The two-tier bid is a recent practice
that has evolved from the partial tender
offer. The partial tender offer itself is
not new. As a bidding practice it has
been used for many years in a variety of
ways-standing alone or as part of a
series of transactions such as an open
market acquisition, followed by a partial
tender offer, followed by a final merger,8
As noted above, of the 148 successful
tender offers included in OCE's three-
year sample, 32 are two-tier offers, 25
are partial offers and 91 are any-or-all
offers. Recently, the partial offer has
been amplified by the two-tier bidding
strategy where a proposed second step,
lower prIced acquisition of the minority
interests is disclosed m the first step
partial tender offer*

Concerns with two-tier pricing pivot
principally around what many see as
coercion orpressure on shareholders to
tender into the first step cash tender
offer.? The alternative of not accepting
the tender offer is virtual assurance that,
if the' offer is successful, the shares will
have to be sold in the lower priced,
second step.i Given that pressure, It is

aSee, e.g., Freund & Easton, The Three-Pleco
Suitor:.An Alternative Approach to Negotiated
Corporate Acquisitions, 34 Bus. Law. 1679 (1970).

' Some; Including certain members of the
Advisory Committee, argue that even the pure
partial offer is a two-tier bidding strategy, where the
first step is a cash tender offer and the second stop
is the open market.

' The OCE Report computes the first- and tecond-
tier premium in two-tier offer to determina if first.
tier premiums encoura-a shareholders tnatnder Into
an offer with a lower second-tier premium. OCE
rinds that the second-tier prenifun equals at Teast go
percent of the first-tierpremfum In over three-
fourths of the cases andmosr ascond.tier premiuns
are equal to atleast ea percent of the first-tier
premium. The average first-tier premium in two-tier
offers Is 63.percent, and the average second.tler
premiunzc 47. percent The average bid premlam
in partial tender offers is 45.9 percent. The
Commission notes. however that the OCE Report
does not attempt to determine the extent to which
"market professionals" or any other group of
shareholders of a target may receive a
disproportionately high percentage of the first tier
premium.

sThe pressure based on price differential In the
first and second step can beaccentuated where the
consideration in the second step is securities whose
market value may be less than stated value.
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argued that-there is no realistic means
for shareholders to-eject a two-tier bid,
even where they believe the combined,
or'blended, firstand secondstep price
for the targetis too low2

The Commission's Advisory
Committee on Tender Offers identified
many of these concerns with coercive
effects of two-tier bids. Indeed, the
Advisory Committee considered these
concerns to be applicable to partial
offers as-well. The Committee proposed
that-a regulatory disincentive be placed
on all parfial offers. That disincentive
would be -substantially longerimmnum
offering period than that applicable for
an offer for all shares "fullbid").! This
was expected not only to encourage the
use of the full bid but also-of offset to
some degree the advantage ol a two-tier
bid.

The Advisory -Commifte envisioned
an extension -of he offefing period for a
partial bid beyond the current 20
business day rhdnimumnffering period
for a full bidIThe concept of -different
time periods for partial -ind fullbids,
however, could also he-mpleznted by
reducing the full bhid permod andLang
partial offers on the current time
schedule.For mstance, thennmum
offerng periodfor afullbid could be
reducedto-10 buimness-days, andithe
partial offer couldbeleft at 20 business
days. Commentators are specifically
requested to address this alternative
along with that of the Adisory
Committee.

The Conm s ionas sensitive to the
Committee's concerns regarding-twa-tier
and partialnffers.At its meeting on
Marrih 13,jioxever, the Commission
stated.hatit didnot thiikl the
Committee's recommendationis the best
waylo address these concerns. The
ComnisdoEsreservation h based on a
number olpoints.

First, the Commissionisnot satisfied
that the case-for the supposed coercion
in a-wo-tier bid has beenmade with

I So effective is the pressure of the hvo-lierbd.
some havetheonzed, haUtisposzible ar a two-
tier bid.with a lower blended price to prevail overa
1qgherpriced.afferlaor all thashares.Ibsm~yiesult
becausethezisk ofpmration in a two-tier offer Is
reduced-by the likelihood of shareholders tendering
into thena ptinJbid edihaachatin
percentage of shareholders may not tender into
either offer. On the basis of the 1981-1083 datain
the OCEReport. there isino evidence of a hvo-ier
bid With a lowerblended price prevailing over a
higher priced offerfor all hesharea.Seesection V
of OCE.Report.

I* See Advisory Committee Report at
Recommendation 16-which provides esiollows:

The-nmmum offenn.-period for a-enderioffer for
less thanall the outstanding shares ofaclass-of
voting securities should beappromxnately iwo
weeks longer than that prescribed for other tender
offers.

" See Rule 14e-1 (17 CFR 240.14e-1).

sufficient precision. In this regard, !he
Commission notes that any tender offer,
and particularly any partial tender offer,
-involves an element of coercion or
pressure. The Commission requests
commentators to address spctfically
cases in which two-tier bids have
created pressure on sharcholders wich
is Aifferent than that present in ether
tender offers.

Second, assuming !hat the hw-fier b:d
is unduly coerciv, tho Commiss:on is
not certain that the tvo weck e::tension
of the minimum offera . pariod for the
partial offer recommendcd by the
advisory Committee is a strong cnough

iesponse. Currently, there is a imng
disincentive for the partial bid. This
arises from the ability of a bidder in a
full bid to begin purchas upon~le
termination of the vithdrawal rights.
With a partial offer, purchases cannot
commence until the za.Tration of tlhe
offer.s2NotvwithstandIng this dicpaity,
however, it is not clear that it has
discouraged biddero from using the two-
tier bIdding strategy. Commentatmrs are
requested to address thio point
specifically in thaw ccanent letter. 3

Third, aside from qucztiL-ns about the
effectiverezs of the propazal, the
Commission in concrmed vith any
regulation that does not distin-ih the
two-tier bid from the partal offer. The
partial tender offer has long b-en an
accepted bidding practice which can
serve valid business purposes.14 The
Commission specifically requests
commentators to discuss whether it is
appropriate to regulate t;-:o-tier bids in a
way that would also regulate partial
offers. Further, it requests comments on
whether in 13 possible to formulate
regulation that diotingutshes batween
partial and two-tier offers.

Fourth, the Commissionbaltves that
any restriction on two-tier pricig must

121nder r~ule i4d-7 fi7 UFP Z z-' ey
person v:ho has dAU=otcsczleco In= t=Izr
offer has a right to widthdra thos rhrue fer the
first 15 busLness days of the tender offer. Thus, aftcr
that. the bidder-in an offer for all thaou:,t-.dir3
securities may commence purchasing. Wh=c the
offe r Is far Ieas then LM# c_ shr. Ewc.mr, -Rla
14d-8 (17 CFR 240.i4d) rc-. T=e f ZLene to
be exteaded throuegout the offerxg per:Li The
bidder, iherefore, c notzrmmcnce ph' un!
thc xpiratlon of the offerbhcceus te zr.t

- determine th1 rpra!!=n factor =1I th_.e rf
expires.

SInT eddreszig $lc ir. rmmemter eh'I

note that the AdvI:c:-' Conmmttco rccorr :,d.
and the Commission carcd:. t-hat u.zi-6val
rhts be extended throeghmit the c-Mtez per.
See Advisory Committee Rcpoat at
Recommendation 17. The Cammiscon .U make
this the subject of aeparat scp=L-r ] ol.

i"There was subatontial s:ntiment on the
Advisory Committee itself that partiul tender offr
are Important to the economy. The Rcport cited six
valuable roles for partial offers. Sco Rcpzrt at pp.
24-25.

apprzeiate the impact of the regulation
on broader crporate control transfer
isues, For mstance, if two-tier hidding
is restricted, -vill there-be fewer bh:s
made? Or, alternaively, will re;atwatons
on two-tier bhdding smplyforca hddws
into pure partial tender offem -.i:ri no
second step into w.hich minority
shareholders can sell? The OCEztudy
show. that any-or-all tender off&e-s are
common for smfll target firms.-whle
partdal and ho-ier offers prcdommate
among larger targats, as measuredby
the marlket value of equity. If two-fer
bidding is restricted, vil the
distribution of tender offers by firm size
change?

Finally, the Commission believes
there is some indication that recent
regulatory changes and proposals may
effectively reduce the appealof-v -tier
pricing for bidders. Since the
Comm ssion adopted Rule 14d-8 (see
Release No. 34-19336 fDecemblr:l5,
1982)), which eliminated the u-- of
multiple proration pools by requiring
that proration rights be extend-d
throughout the offering period of ony
partial offer, there has been a mAhiein
the use of tw.o-tier pricing in tender
offers.See OCEReport.Futherthe
Adviscry Committee propcsed. andihe
Comnumssion conurred.-that cash and
exchange offers be plared on a more
equal regulatory footing.'- Under mant
regulations, because of the need to
register securities to be offered in
exchange, theAdvisory Committee
found that there was major disincentive
to using securities as considematfinm-m a
tender offer. To the -extent that
regulatory-disincentives are reducedfor
exchanoe offers,I G the Commissin
requests comment on rwhether h"e.rs
may find it less necessary to ctruotu.-e
bids with a high cash front end ndna
lower priced securities back end or
whether bidders may have greater
flexibility to design otherforms-of in--
tier bids.

. Open Adar~el orPatly e shuted
Purchase Programs

The second area the Commissuin2s
studying involves the acquisitionfa

IsSc2 A&L 
° 
Czn mti-.a Rezzt= at

Rcz::rd_'l~to-_ 5131. cr112.

"The Comiieirm bee peeed ferceeenin
neav fami. Fcm S-4. f re,-ztrction of" in-s re
busln =: :- =t=v ih f c d~ffed ,-cI. .o-d
imp! t 62, Adt-f=ley - to
emtend p~d~erdryn~the MtE---d

ekn-t of tkAduis,-ey Coemllta s
rem cmeniition wich v vee crou==;d;ej
ane rco Cvnu tend=e p o to the effective de3c f
the regtatratian alatementv.ill be the se--b ata
ceraete rulemald project.
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significant position through open market
or privately negotiated purchases.
Concern here is raised by the fact that
where such purchases do not involve a
tender offer 17 and where control passes
as a result of the purchases, there are
not the same substantive protections as
would be present if the acquisition had
been by tender offer. In a tender offer,
the bidder must provide disclosure
about the offer, keep the offer open for a
minimum period of time, provide the
substantive protections of withdrawal,
proration and the best price rule, ana
make the offer to all shareholders. The
tender offer procedure and regulations
will assure that market forces will price
the premium and that this premium is
offered to all shareholders. Those same
assurances do not exist in ordinary open
market or privately negotiated purchase
programs which are regulated essentialy
from a disclosure standpoint. 18 Thus,
although it may have substantially the
same effect as a tender offer, the open
market or negotiated acquisition
program has the tendency to proceed
with the lowest control premium and to
pass that premium to a selective group
of shareholders. 19

Additional regulation of these
acquisitions has been prposed form
time to time by the Commission 20 and
was addressed by the Advisory
Committee specifically. The Advisory
Committee proposed that any
acquisition resulting m total ownership
over 20 percent of the voting power of
an issuer be required to be made by a

"Courts have found that certain purchase
programs constitute tender offers. See, e.g.,
Wellman v. Dickinson, 475 F.Supp. 783 (S.D.N.Y.
1979); S-G Securities, Inc. v. Fuqua Investment Co.,
466 F. Supp. 1114 (D.Mass. 1978); Cattlemen's
Investment Co. v. Fears, 343 F.Supp. 1248
(W.D.Okla. 1972).

USSee 10[b) and 13(d) of the Securities Exchange
Act of 1934 (15 U.S.C. 78a et seq.) (the "Exchange
Act"). Section 10(b) is the general antifraud
provision of the Exchange Act. Section 13(d)
requires certain disclosure within 10 days after an
acquisition that results in a beneficial ownership of
more than 5% of an issuer's registered equity
securities. Recently, the Commission has proposed
legislation that would empower it to-close the 10-
day window period in section 13(d). See H.R. 5693,
98th Cong., 2d Sess. (1984). That legislative proposal
was In direct response to Advisory Committee
Recommendation 13.

1sFor a general discussion of the impact on target
shareholders of the open market or privately
negotiated acquisition program, see Maiwurn &
Tobin, BeachheadAcquisitions: Creating Waves in
the Marketplace and Uncertainty in the Regulatory
Framework, 38 Bus. Law. 419, 425-26 (1983).

"In 1979, the Commission proposed a regulatory
structure that would require the use of a tender offer
for an acquisition above a specified threshold of
beneficial ownership. See Release No. 34-16385
(November 29,1979). These rules were not adopted.
In 1980, the Commission proposed legislation that
would have effected a similar resmlt. See S. 3188,
90th Cong., 2d Seas. (1980). The legislation was not
enacted. See also note 17.

tender offer.2 Above the 20 percent
threshold, this proposal would eliminate
concerns of those who believe open
market or privately'negotiated purchase
programs unfairly and unevenly set and
distribute control premiums. The
recommendation is founded on the
premise that control is a corporate asset
and that shareholders should have an
equal opportunity to share in the
preium paid for that asset.22

At its meeting on March 13, the
Commission expressed serious
reservations about the Committee's
proposal. Principal among the
drawbacks with such a proposal is the
regulatory burden that it would place on
all forms of acquisition that result in
more than percent ownership, even
those where control is not the ultimate
objective. For instance, the proposal
could inhibit such acquisitions as those
for investment or technology transfer
purposes by increasing the expense of
assembling such holdings and by
decreasing the alienability of blocks in
excess of 207o. The proposal, which
would represent a fundamental change
in the current system, could have
significant impact on capital formation
and corporate governance. The
Advisory Committee itself

-acknowledged the difficult issues that
such a proposal would present, noting
its own "extended debate" on the
question.

III. Alternative Proposals
In addition to the proposals of the

Advisory Committee and the legislative
and rulemaking proposals of the
Commission in 1979 and 1980, 2

3 three
alternative proposals have been made to
address two-tier bids and non-tender
offer acquistion programs. The first
would require a bidder to make a tender
offer for all the shares of a class once
holdings in that exceed a certain
threshold. The key determinant with this
suggestion is the level of the trigger
threshold. Various proposals have
ranged.from as low as 10 percent to as

2'See Advisory Committee Report at
Recommendation 14 which provides as follows: No
person may acquire voting securities of an issuer, if,
immediately following such acquisition, such person
would own more than 20% of the voting power of
the outstanding voting securities of that issuer
unless such purchase were made (i) from the
isssuer, or (ii) pursuant to a tender offer. The
Commission should retain broad exemptive power
with respect to this provision.

22The question whether control should be deemed
a corporate asset has been debated for some time,
See, e.g.., Andrews, The Stockholder's Right to
Equal Opportunity in the Sale of Shares, 78 Harv. L
Rev. 505 (1965); Bere, "Control"m Corporate Law.
58 Columb. L Rev. 1212 (1958). See also Perlman v.
Feldmann, 219 F.2d 173 (2d Cir.], cerL denied, 349
U.S. 952 (1955).

"See note 19.

high as 30 percent. As noted by the
Advisory Committee, under the
regulation of takeover bids in the United
Kingdom, the City Code on Take-overs
and Mergers ("City Code") Imposes a
general obligation to make an offer for
all shares if the amount owned or sought
exceeds 30% of the outstanding shares,24

Consequences of this type of
regulation, which combines certain
policy elements of the Advisory
Committee's Recommendations 14 and
16, are similar to those already
described. A system that requires the
tender offer to be used above a certain
threshold could increase the costs of
toe-hold acquisitions and restrict the
alienability of blocks. Moreover, a
system that requires a tender offer for
all the shares above a certain threshold
could limit partial ownership of
companies, an economic consequence of
uncertain limits. In addressing this
alternative commentators are requested,
if they believe a threshold is
appropriate, to indicate at what level
they would place it and why.

The second proposal also derives
from the British system of regulation.
Under the City Code, a letter of
transmittal by which target company
shareholders respond to an offer must
provide an opportunity to approve or
disapprove an offer for less than all of
the outstanding shares.25 The tender
offer reply form thus permits the
shareholder to exercise two choices in
response to the bid. First, the
shareholder may tender or not tender
shares that are the subject of the offer.
Second, the shareholder is permitted to
vote for or against the offer. If a majority
of the shareholders vote against the
offer, the shares will be returned and the
bid will not be permitted to proceed,
Thus, in the case of a partial offer,
including an explicit two-tier priced
offer, a shareholder may tender shares
and vote against the transaction at the
same time.

This type of provision appears to
eliminate effectively the perceived
coercive aspects of the two-tier bid that
have evoked concern. A shareholder
who is not satisfied with the price of the
offer, in either the first or the second
step, but who feels compelled to tender
shares Into the first step tender offer,
may at the same time protect his or her
position by voting against the offer. To
the extent that the market as a whole
concurs, the regulatory system would

4 See Rule 34 of the City Code.
IUnder the City Code. partial offers are

permitted under certain circumstances. Sea Rule 27
of the City Code.
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provide a mechanism for the
coalescence of that estimate.

A third approach would permit partial
offers but would require any second-
step acquisition within a specified
pariod to be of at ieast equal per share
value. Under this proposal, a bidder
could make a partial tender offer. Any
further acquisitions within a specified
period, two years for instance, whether
by merger, tender offer, or non-tender
offer purchases, would only be
permitted if the consideration was of at
least equal value per share as that given
in the first step partial tender offer. This
proposal would mitigate against the
perceived coercive effects of both
partial and two-tier offers by eliminating.
the price differential between the initial
tender offer and the second step take-
out merger or the open market
absorption of minority interests.

IV. Specific Questions

In addition to Advisory Committee
Recommendations 14 and 16, the
alternative proposals described in Part
III, and other specific inquiries in Parts
II and III, commentators are requested
to consider the following questions.

1. Is two-tier pricing an acceptable
means to induce tendering?

2. Is a two-tier offer coercive, and, if
so, how and in what situations is it most
coercive?

3. Does the partial offer with no stated
second step involve less certainty and
more coercion than the explicity two-tier
bid, and if so, explain how?

4. Is it possible to regulate two-tier
offers without also regulating partial
offers, and, if so, how?

5. Is a partial offer inherently more
complicated than an offer for all shares,
and, if so, is it necessary to keep a
partial offer open longer than a full offer
in order to give shareholders time to
evaluate its terms?

6. If regulation restricted bidders to
using only tender offers for all shares,
would this have a chilling effect on
takeover activity and, if so, how?

7. As a conceptual matter, should
"control" in any form be deemed a
corporate asset, and why?26 f so, for
what form of "control" is that premise
most apt?

8. Should federal regulation be
structured around the premise that
"control" is a corporate asset, and, if so,
what system of regulation is most
appropriate?

9. What are the principal benefits and
detriments to an open market or
privately negotiated acquisition program
to obtain control?

2See note 21.

10. If a non-tender offer acquisition
program occurs over a long period of
time and incremental acquisitions are
fully disclosed, are there still adverse
consequences that require additional
regulation?

11. Should the regulatory scheme
assure that the tender offer is the fastest
means to acquire a substantial
percentage of an issuer's equity?

12. What would be the economic
consequences of a regulation that
prohibited open market acquisitions
above a certain threshold, and required
that above that threshold any
acquisition be made by a tender offer?

13. Some reason that, from an
economic standpoint, the partial offer
should always have a higher premium
than the full offer. Assuming this is true,
if the initial bid is two-tier priced, will
the high premium in the first step partial
tender offer necessarily force a
subsequent competing bidder to use a
two-tier bid, as opposed to a full bid. If
so, why? If not, why not?

14. It has been argued that the partial
offer can induce shareholders to accept
less than the best alternative. Is that
argument apt and if so, would a
requirement that target company
shareholders approve a partial tender
offer in the manner described in Part III
resolve the predicament?

List of Subjects in 17 CFR Part 240
Reporting and recordkeeping

requirements, Securities.

Dated: June 21, 1984.
By the Commission.

George A. Fitzsimmons,
Secretary.

The Economics of Partial and Two-Tier
Tender Offers

Concern over partial and two-tier
tender offers is very evident. The
Securities and Exchange Commission's
Advisory Committee on Tender Offers
noted those concerns and suggested
possible regulatory changes. Recent
legislative proposals would severely
hinder the use of partial or two-tier
tender offers. Before regulatory changes
are pursued however, a comprehensive
economic analysis of partial and two-
tier tender offers is required. In this
paper, we consider tender offers in 1981,
1982 and 1983, and relate empirical
information on partial and two-tier
tender offers to the controversy
surrounding them.

Our attention is focused on the
premiums paid to target shareholders in
partial or two-tier offers as opposed to
any-or-all offers. A predominant
concern when any-or-all offers are not
used is that target shareholders may be

encouraged to tender in the first tier
when the offer price of the second tier is
substantially lower for nonexistent in
partial offers). We compare the overall
"blended" premium in partial and two-
tier tender offers (a weighted average of
first- and second-tier premiums) to any-
or-all premiums to determine relative
premiums paid to target shareholders in
each case. In addition, we note other
characteristics of partial and two-tier
offers. Frequency of these offers over
time and possible rationale for such
offers are considered.

This memorandum is organized into
several sections. The first section is a
brief overview of the criticism of partial
and two-tier offers. The second section
describes our data and empirical
methodology. The third section
considers some theoretical explanations
of partial and two-tier tender offers. The
fourth section relates our empirical
information to the controversy. Section
five reviews multiple bidder.contests. A
summary and conclusion ends the
paper.

Our study reveals these
characteristics of any-or-all two-tier and
partial tender offers in 1981, 1982 and
1983:

# Any-or-all offers are more frequent
than partial and two-tier offers (91 as
opposed to 57). However, the incidence
of any-or-all offers is much higher
among smaller targets while partial and
two-tier offers predominate among
medium-size and large targets.

* Any-or-all offers yield a higher
overall premium (63.4 percent) than the
blended premiums in two-tier (55.1
percent) and partial (31.3 percent) offers.
Any-or-all premiums and two-tier
blended premiums are very similar in
magnitude-72 percent of two-tier
premiums exceed 40 percent while 68
percent of any-or-all premiums do so.

* The first-tier of a two-tier offer is
virtually equal to the overall premium of.
an any-or-all offer at 63.5 percent.
However, the offer premium of partial
offers is lower at 45.9 percent.

e Nearly three-fourths of the 32 two-
tier offers have less than a 20 percent
difference between the first- and
second-tier premiums. In contrast, less
than half of the 25 partial offers have
less than a 20 percent difference
between the offer price and the post-
offer trading price.

I. The Controversy Behind Partial and
Two-Tier Tender Offers

In Release No. 34-21079, the
Commission describes the concerns
surrounding partial and two-tier offers.
Central to these concerns is that target
shareholders may be induced to tender
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to a partial or two-tier offer when an
alternative any-or-all offer may have a
higher overall premium. A two-tier offer
might be accepted over an any-or-all
offer in this case because shareholders
tender to a high first tier to avoid a
relatively low second tier. Though
shareholders would be better off on an
overall basis if they tendered to the any-
or-all offer rather than tendering to the
two-tier offer, shareholders are not
certain which offer will be accepted. A
situation is created where shareholders
may tender to the first tier of the two-
tier bid because of fear of being forced
to accept a lower second-tier offer if the
bidder obtains control in the two-tier
offer. Commentators suggest that this
process is coercive and encourages -
shareholders to tender when the overall
two-tier prenuum is not as attractive as
existing or potential any-or-all offers.

Our research focuses on identifying
partial and two-tier offers and
computing any-or-all, first-tier and
"blended" premiums (which combine
first-tier and second-tierpremiums).

These premiums are compared for
evidence of shareholders accepting
relatively low overall bids in partial or
two-tier offers or indications of coercive
behavior. In addition, the frequency of
such offers and the role of these offers in
takeovers are studied. It is hoped that
the evidence presented will provide a
springboard for further discussion and
reserach.

II. Data and Methodology
The debate surrounding partial and

two-tier offers lacks empirical evidence.
Although commentators from
investment banking firms and other
industry sources are very
knowledgeable about partial and two-
tier offers, there has been no data
compiled to specifically address the
empirical questions arising in this issue.

The Austin data base compiles all
tender offer filings at the Commission
and provides details on offer terms and
target characteristics. I From this data
base, we take all "successful" cash
offers (defined as those in which some
target shares were purchased) in 1981,
1982 and 1983.2 For these offers, we
compile a data base detailing offer
terms, pre- and post-offer prices of
target shares, and other information
such as total number of target shares

'Tender Offer Statistics, 1971-1983, Douglas
Austin & Associates, 3178 Republic Blvd. N., Suite 2,
Toledo, Ohio 43615,1984.2In our study, we do not distinguish explicitly
between "friendly" and "hostile" offers. In many
cases, the target management has agreed to the
bidding firm's offer terms. This is especially true in
the case of two-tier offers when the second-tier
terms are stated at the time of the first-tier offer.

and number of shares held and sought
by the bidder.3

In general, tender offers may be
divided into two basic groups depending
on whether prorationmg is a factor in
the bid. An any-or-all offer states that
the bidder will buy any-or-all tendered
shares of the target firm, as long as some
minimum conditions are met. In general,
such conditions related to a mimmum
number of tendered shares to insure
control. In an any-or-all offer, the target
shareholder knows that all of his
tendered shares will be purchased at the

,offered premium as long as the umnimum
conditions are met.

The second type of tender offer is one
in which the bidder states a maximum
number of shares to be purchased in
addition to a mimmum condition. If the
offer is oversubscribed, the tendered
shares will be subject to prorationing.
When the offer is executed under
prorationng, each tendering account has
the same fraction accepted. Proratiomng
requirements insure that each target
shareholder receives proportionate
share of the terms of the tender offer.

This second type of offer may be
divided into several subgroups. Apure
partial offer we define as 6ne in which
there is no announced second-tier offer
during the tender offer and no clean-up
merger of tender offer closely following
the execution of the tender offer.
Assuming the partial offer is for control
off the target firm and is successful, a
minority interest is left trading the target
firm's shares in the market. Following
the execution of the tender offer, it
should be noted that the trading price is
generally lower than the offer price. This
trading price of the target snares is
essentially the second tier of a partial
offer.

A two-tier offer combines a partial
tender offer for control with an offer for
remaining shares following the
execution of the original tender offer. In
an explicit two-tier offer, the bidder, at
the time of the first-tier offer, agrees

3 For our study, we augment the Austin data base
with more detailed information from the WallStreet
Journal. In a few cases it was necessary to eliminate
a tender offer from our sample due to lack of
contemporaneous price mfonriatin about the target
firm. Tendor offers were also excluded if they were
clean-up offers after the bidder had already
obtained control of the firm. A list of excluded
offers is available upon request.

Mergers, as opposed to tender offers, are
specifically excluded from our sample. For example,
in the complicated Martin Manetta/Bendix case, we
include only the various tender offers in which
shares were purchased. These offers include Martin
Marietta's offer for Bendix and Bendix's offer for
Martin Marietta. United Technologies friendly
tender offer for Martin Marietta is not included
because no shares were purchased under it and
Allied's merger with Bendix is also excluded since
no tender offer was involved.

with target management to purchase the
remaining shares following the
execution of the first-tier. The first tier
usually is for controlling interest in the
target firm and almost always offers
cash for the target shares. The qecond
tier is more likely to offer securities for
the remaining shares after the cash first-
tier offer closes successfully. The first-
tier price is offered to shareholders on a
prorata basis and the value of the
second-tier offer is less than the first-tier
offer on a per-share basis. %

An implicit two-tier offer lies between
the pure partial offer and the explict
two-tier offer. Though no second tier is
agreed to at the time of the original offer
for control, a second tier Is revealed
shortly after the execution of the offer.
The second-tier price in implicit two-tier
offers is again generally lower than the
first-tier price and offers securities for
the target shares. The second-tier offer
often takes the form of a merger,

Central to our research is the
determination of premiums paid in the
various categories of tender offers. The
premium of the any-or-all offer is simply
the precentage difference between the
tender offer price and the pre-offer price:

(1) PA (PrPM)/PA
Where:
PA= any-or-all tender offer premium,
PT= price offered for target shares, and
PH= pre-offer market price of target shares.

The premium of partial and two-tier
tender offers is more difficult to
determine. The "blended" premium we
compute reflects the overall premium
paid to, all outstanding shares, where the
premium paid to each tier is weighted by
the fraction of shares receiving that
premium. This blended premium is
applicable to pure partial, explicit two-
tier and unplicit two-tier offers, In a pure
partial offer, the price of the remaining
traded shares is essentially the second-
tier price. We express the blended
premium as:

(2) Pu= (F x T) + ((I-F) x T2),
Where:
PB= the blended price of the offer,
T= the per-share, first-tier offer price,
T2= the per share, second-tier offer price,
F= the fraction of outstanding shares

demanded through the first tier of the
offer,,

T,= (T-Pm)/Pm,
T2 = (T2-Pm)/Pm. and
Pm= pre-offer market price of target shares.

Most of the needed data is readily
available. The tender offer price in any-
or-all offers (PT) and the first-tier price
(T) in partial and two-tier offers is
stated in the terms of the tender offer.
The fraction of outstanding shares
sought (F) is measured as the fraction of
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outstanding shares purchased in the first
round of the tender offer. The pre-offer
market price of the target shares (P.5) is
measured 20 trading days before the
announcement of the initial offer of the
contest. This earlier price is used to
lower the probability that leakage of
information about an impending tender
offer has raised Pm above its value in the
case of no tender offer.

The second-tier or clean-up price (T2)
is more difficult to determine. In cases
where the second-tier offer is composed
of securities, the actual security value
may not equal that stated by the bidder.
In implicit two-tier offers, the value of T2
is not known until the second-tier offer
is made. In pure partial offers, the

- second-tier price is essentially the post-
offer tading price of the target shares.
For uniformity in comparing these offers,
we estimate T2 in each type of offer as
the market price of target shares 20
trading days after the execution of the
initial offer.4

HI. Why Bidders Use Partial and Two-
Tier Tender Offers

The formula for the blended premum
of a partial or two-tier offer can be used
to show that any partial offer has a
matching any-or-all offer in which target
shareholders receive the algebraically
equivalent premium. For example, a
two-tier offer of $20 for 50 percent of the
outstanding shares and $10 for the other
50 percent is algebraically equivalent to
a uniform offer of $15 for any-or-all
shares outstanding. The premum of the
any-or-all offer equals the blended
premium of the two-tier bid. Total outlay
to the acquiring firm is equal under
these bids assuming both induce 100
percent tenders. What are the economic
differences, then, between partial and
two-tier offers and any-or-all offers, and
why are partial or two-tier tender offers
preferred-by some bidders? Several
explanations have been suggested:

1. A partial tender offer leaves
outstanding a minority equity interest m
the target firm with the value of the
outstanding shares determined in a
competitive exchange market. In its
report, the SEC Advisory Committee on
Tender Offers cites several benefits of
partial offers in addition to those listed
beloW.5

41n the case of exchange offers, it is especially
important to use the market value of the target stock
rather than the stated value of the securities offered.
Shareholders will base their decisions on the
market value of the securities, not the value as
stated by the bidder.

' SEC Advisory Committee on Tender Offers,
Report of Recommendotons, July 8.1983. pp. 24-25.

2. The acquirer wishes to limit the
financial risk of the takeover bid. An
any-or-all tender offer exposes the
bidder to finanical risk because it is
difficult to predict with precision how
many shares will be tendered m
response to a particular offer. The total
outlay required to obtain control
depends on the offer price and the
number of shares purchased. Because
the bidder must choose the offer price
before he knows the number of shares
tendered, and because an any-or-all
offer requires the bidder to purchase all
tendered shares as long as the mmum
conditions are met, the total outlay for
the bidder seeling control cannot be
known precisely in advance.

In contrast, a partial tender offer
obligates the bidder to purchase only up
to a pre-set maximum number of shares
regardless of how many shares are
tendered, as long as the minimum
conditions are met. The partial offer sets
an upper bound on the total outlay
required for control and eliminates this
source of financial risk to the bidder.0

3. A two-tier offer can increase the
incentive for target shareholders to
tender by offering a high first-tier
premium and a relatively low second-
tier premium. The greater the difference
between the first-tier premum and the
second-tier premium, the greater is the
opportunity cost to target shareholders
of not tendering if the offer succeeds.
Under certain conditions, target
shareholders can be induced to tender
into a two-tier offer even though its
blended premium is less than the
uniform premium of an alternative any-
or-all offer that is forthcoming. As
identified by Professor Bradley, this
situation is analogous to the classic
pnsoner's dilemma.T

Uncertainty about how many rharLes will be
tendered n response to an any-or.-all offer can
create considerable risnk. For example, the total
outlay for control doubles if 10) percent of
outstanding shares are tendered co rpared vith 13
percent. In view of the large p,-r share prcmjun
offered and the large investmcnI repr-entczd by
many tender offers the incenth a can be Srcat for the
bidder to put a ceilin on the total outlay requicod
by the tender offer.

IMichael Bradley. "Intcnn Tender Offers and
the Market for Corporate ControL" ournl of
Business, ISMO. pp. 345-376. Sea especially pp. 5 Z-
35. The prisoner's dilemma Is created by placlr3
two suspected perpetrators of a crime In separate
rooms and presenting each with the follor;ur
proposition. If you confe;s and your partncr dee
not. he receives the harshest punishment and you go
free. if he confesses and you do not. then you
receive the hmhest punishment and he goes frce. If
both confess, then both receive moderate
punishment The rational prIsencr will confcss to
avoid the harshest punishment even thou,h no
confession results in both going free.

The'prisoner's dilemma analysis as
applied to two-tier tender offers is
clearer with an example. Suppose a
target firm with 1,000 outstanding shares
has a market value of $10 per share
before the tender offer, for a total equity
value of $10,000. Assume that a bidder is
willing to pay So00 above this market
value for control of the target firm.
Therefore, the bidder is willing to pay
$15 per-share in an any-or-all offer. Let
us further assume that there is a strong
expectation that n the near future (say
59 days] another bidder will offer $18
per share through an any-or-all offer.

Despite the expectation of a highar
offer in the near future, the first bidder
can fashion a ho-tier offer to press-re
target shareholders into responding
while still paying only a $5,C00 premium.
Specifically, the first bidder offers $20
per-share for 500 shares on a proration
basis, and $10 per share for the other 590
shares, to be paid after the first offer is
executed. The blended price is $15,
which equals the outlay in an any-or-all
offer of $15 per share.

Faced with this offer, each target
shareholder will reason that: (i) If other
shareholders tender, then I should
tender to avoid receiving only $10 for
my shares; (ii) if other shareholders
hold, then I should tender to receive the
fist-tier price of $90 per-share, with
little prorationing risk if the offer
succeeds. This reasoning will lead
rational shareholders to tender. The
result holds even though all
shareholders know that concerted,
organized refusal to tender would be the
best strategy since it would allow by
assumption all to receive $18 per share
in the near future from an alternative
bidder. The pnsoner's dilemma that is
created by the two-tier offer causes the
shareholders to accept the lower-valued
offer having a S15 blended price.

We studied all control contests
involving partial or two-tier offers in
1981,1982 and 1983 for evidence that
any-or-all offers are disadvantaged
relative to partial or two-tier offers in
contests or that shareholders may be
accepting a lower return by approving a
partial or two-tier offer. As detailed m
section V. there are no cases vhich
support the suggestion that two-tier or
partial offers can defeat competing any-
or-all offers while providing lower
prenums to target shareholders. Thus,
though theoretically a tvo-tier offer can
force the acceptance of a lower-valued
offer, we find no cases where this
actually happened.

4. Under SEC regulations in effect
before December 15,1932, a two-tier or
partial tender offer forced shareholders
to commit to tender their shares earlier
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than they would under an any-or-all
tender offer. This incentive resulted
from the SEC's increase in the minimum
offer period from 10 calendar days to 20
business days in 1979. At the same time,
the minimum period for the proration
pool remained at 10 calendar days.
Therefore, while an any-or-all offer gave
target shareholders 20 business days to
make their tendering decisions, the
partial or two-tier offer forced target
shareholders to decide within 10
calendar days or forfeit their right to
prorata acceptance of their tendered
shares.

Earlier commitments by target
shareholders benefit the bidding firm
because target shareholders have less
time to consider alternatives or wait for
additional offers. This advantage to
bidders of prorated offers have been
eliminated since December 15, 1982,
when the SEC extended proration rights
throughout the offering period. We
measure a moderate reductionin the
incidence of two-tier and partial tender
offers relative to any-or-all offers
following this rule change.
IV Empirical Results
A. Frequency of Tender Offers

Table I presents a breakdown by year
and type of 148 tender offers m 1981,
1982 and 1983. There are 91 any-or-all
offers accounting for 61 percent of the
total. There are 57 partial and two-tier
offers accounting for the remaining 39
percent. The relative incidence of any-
or-all offers is roughly constant across
the three years, with a modest increase
ot 66.7 percent of the total in 1983. Two-
tier and partial tender offers accounts
for at least one-third of the total in each
of the three years.
B. Size of Target Firms

Table 2 reports the average size of
target firms by type of tender offer. Any-
or-all offers are used generally for
smaller target firms than either two-tier
or pure partial offers. Target firms of
any-or-all offers average $113.7 million
in total equity value, as measured using
the pre-contest stock price times the
fully diluted number of shares. In
contrast, targets of two-tier offers
average $631 million and targets of pure
partial offers average $353.8 million.

Tables 3a, 3b and 3c provide more
detailed information on the distribution
of target size by type of offer. Table 3a
shows the absolute distribution of target.
size by type of offer and Table 3b
reports the relative distribution of the
same information. These tables reveal
that 87.5 percent of two-tier offers and
60 percent of pure partial offers are for
target firms of more than $40 million i

equity-value. On the other hand, only
46.2 percent of any-or-all offers are for
these larger firms.

Table 3c reports the percentage of
each type of offer m each class of target
size. As the size of the target firm
increases, two-tier-and pure partial
offers become increasingly prevalent
and any-or-all offers play a lesser role.
For target firms with less than $5 million
m equity value, 93 percent of the 14
tender offers made are any-or-all offers.
For the very largest firms (more than
$320 million in equity value), only 25
percent of the 20 offers are any-or-all
offers, while 75 percent are two-tier and
pure partial tender offers. Clearly, two-
tier and pure partial tender offers play
an important role in takeover contests
for medium-sized and large targets while
any-or-all offers are used mainly for
smaller targets.

C. Premiums in Tender Offers
1. Any-or-All and Blended Prenmum.

The any-Dr-all and blended premiums
for the three different types of tender
offers are compared by year in Table 4.
The three year average shbw that the
mean premiums for any-or-all offers is
hughest at 63.4 percent, compared with a
moderately lower blended premium of
55.1 percent for two-tier offers. Partial
offers yield a much lower blended
premium of 31.3 percent.

Through the average premium for any-
or-all offers is higher than the average
blended premium for two-tier offers, a
closer look at the distribution of
premiums fTables.Sa and 5b) reveals the
similarity between the magnitude of
any-or-all and two-tier premiums. For
example, 72 percent of two-tier blended
premiums are greater -than 40 percent
while 68 percent of the any-or-all offers
exceed 40 percent premiums. Therefore,
we do not find a substantial difference
between any-or-all premiums and
blended two-tier premiums.

2. BidPremiums. The bid premium is
defined as the overall premium in any-
or-all offers and the first-tier premium
for tow-tier and partial offers. As shown
inTable cthe bid premium is virtually
identical forany-or-all and two-tier
offers at 63 percent. The pure partial
offer premium is 45.9 percent. Referring
back to blended premiums, it is clear
that the blended premiums in two-tier
and pure partial offers are less than the
corresponding bid premiums. Clearly,
the generally lower second-tier price
pulls down the blended premium,
especially for partial offers.

3. First-Tier and Second-Tier
Premiums. Table 7 divides the blended
premiums of two-tier and pure partial
offers into its components-the first-tier
and second-tier premiums. In every year

the mean second-tier premium Is
positive for both two-tier and for pure
partial offers, indicating that the market
value of the second tier generally
exceeds the pre-offer market price of the
target. The average second-tier premium
is 47.1 percent for two-tier offers and
18.6 percent for pure partial offers.
These second-tier premiums are clearly
substantial on average."

Table 8 reports data on the difference
in magnitude between first-tier and
second-tier premiums. This computation
addresses the concern that target
shareholders are induced to tender to
two-tier and partial offers because of
large differences between the values of
the two tiers, The first-tier premium Is
14.5 percent larger than the second-tier
premium for two-tier offers on average,
For partial offers, the first-tier premium
is 28.7 percent larger than the second-
tier premium on average. In two-tier
offers, this difference between the value
of the two tiers is not very large,
especially when compared to the
difference in pure partial offers.

Table 8 provides a detailed
breakdown of the relative difference
between the value of the two tiers in
two-tier and pure partial offers. The
second-tier premium is no more than 20
percent less than the first-tier premium
for 72 percent of the two-tier offers. For
partial offers, the second-tier premium Is
no more than 20 percent less than the
first-tier premium in 48 percent of the
cases.

V Multiple Bidder Contests
We survey the outcomes of multiple-

bidder contests for corporate control
between 1981 and 1983 with a view
toward the question of whether partial
or two-tier offers have an unfair
advantage vis-a-vis other kinds of offers.
Table 9 lists a total of 26 contests, in
alphabetical order of the target firm'a
name. This table accounts for all
multiple-bidder control contests
between 1981 and 1983 in which at least
one offer was a partial or two-tier
tender offer., There are a total of 62

"The second-tier prce of target shares has not
been purged of overall market trends.T will more
accurately reflect cbannes in shore value duo
strictly to the tender offer when the market model is
used to extract out overall market Influences.

There is one notable control case which Is not
included In this taile--the Bendix case. There were
two tender offers simultaneously on the table In that
contest. United Technologies made a formal tender
offer for Bendix which was exactly the same as the
Martin Marietta bid in terms of percent sought and
price per share. However, It was made as a faliback
bid rather than as a competing bid despite the fact
that its effective date was only eight days later than
the Martin Manetta withdrawal date. The United
Technologies offer was specifically designed so as
not to lure any shares away from the Martin
Marietta proration pool, i.e., so as not to compete.
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bidders, for an average of 2.4 bidders
per target. Seventeen of these bidders
(27 percent) made any-or-all offers. For
these purposes,'we count a merger
-proposal that treats all shareholders
equally as an any-or-all bid even if part
or all of the consideration involves
securities of the bidder. We are
interested in cases that force
shareholders to choose between a
partial or a two-tier tender offer, on the
one hand, and a uniform-bid tender offer
or merger that does not involve pro-
rationing, on the other hand. Therefore,
we identify those cases m which partial
or two-tier offers are subscribed to by
target shareholders despite the
availability of a more lucrative uniform-
bid merger proposal or any-or-all tender
offer.

Table 9 highlights such cases by the
indication of a "No" response to the
column (4] question "Winner Was Any-
or-All?", and a "No" response to the
column (5) question "Offer with Highest
Value Won?" Of the 16 targets that
received at least one any-or-all offer, the
any-or-all bid loses to a competing
partial or two-tier tender offer in only
four cases. In three of these cases, itis
clear that the rejected any-or-all bid
provided less overall compensation to
target shareholders than did the
competing tender offer. In the remaining
case (Conoco), what appears to be the
best offer (Mobil's any-or-all bid) was
rendered ineffective by the Justice
Department's preliminary injunction.
Therefore, the any-or-all offer did not
have to be topped by the competing
bidders.

This investigation of control contests
occurring between 1981 and 1983
produces no case supporting the
hypothesis that a two-tier or partial
tender offer, because of its potentially
coercive nature, can dominate a
competing any-or-all tender offer or
merger bid without offering greater
overall compensation. The evidence is
that: (i) 12 of 16 head-to-head contests
between any-or-all and partial of two-
tier offers are won by any-or-all bids, (ii)
in three of the four exceptions, the
partial or two-tier bid clearly offered
greater compensation, and (iii) m the
remaining case (Conoco), the losing any-
or-all bid, although apparently higher-
valued, was ineffective because of
antitrust opposition.

VI. Conclusion

This study of 148 tender offers
between 1981 and 1983 has several
noteworthy results. In general, any-or-all
offers are more frequent than partial and
two-tier offers, with the former
accounting for 91 of the total 148 offers.
However, the incidence of any-or-all

offers is much hgher among smaller
targets, while partial and two-tier offers
predominate among moderate and large
targets. This empirical regularity may
reflect an underlying economic
difference between any-or-all and twio-
tier or partial offers, with the latter
types favored by bidders for relatively
large targets. This implies that any
regulatory disincentives currently under
consideration to partial and two-tier
offers may have more important effects
for larger takeover targets than smaller
targets.

We present detailed comparisons of
uniform premiums m any-or-all offers
with blended premiums m two-tier and
partial offers. The average premium for
the 91 any-or-all offers is highest at 63.4
percent relative to the pre-offer market
price. (Note that this is for generally
smaller targets.) The 32 hvo-tier offers
yield an average blended premium of
55.1 percent, while the 25 pure partial
offers yield 31.3 percent. Any-or-all
premiums and two-tier blended
premiums are very similar m
magnitude-72 percent of tr:o-tier
premiums exceed 40 percent while 68
percent of any-or-all premiums do so.

The two-tier offer yields an average
first-tier premium of 63.5 percent,
virtually identical to the average
uniform premium for any-or-all offers.
The average second-tier premium of 47.1
percent for two-tier offers is less than
the first-tier premium, but it is
considerably larger than the "implicit"
second-tier premium of 18.6 percent
afforded by the 25 partial tender offers.
Indeed, the average second-tier premium
for two-tier offers (47.1 percent) exceeds
the average blended premium for pure
partial offers (45.9 percent). Therefore,
two-tier "blended" offers are nearly as
beneficial to target shareholders as any-
or-all offers, and two-tier offers are
significantly more beneficial than pure
partial offers which have no second-tier
purchases by the bidders.

The study also investigates the
relative differences between first-tier
and second-tier premiums for two-tier
and partial tender offers. Nearly three-
fourths of the 32 two-tier offers have
less than a 20 percent difference
between the first and second-tier
premiums. In contrast, less than half of
the 25 pure partial offers have less than
a 20 percent difference between the
first- and second-tier premiums.
Therefore, while the second tier of a
two-tier offer generally provides a lower
premium than does the first-tier, the
difference m magnitude between the
two premiums is not large, especially
when compared to pure partial offers.
The average first-tier premium is 14.5

percent larger than the second-tier
premium for two-tier offers, while it is
28.7 percent larger than the implicit
second-tier premium m pure partial
offers.

In view of these results, it probably
would not be beneficial to adopt
regulatory changes which would
encourage the use of partial tender
offers instead of two-tier offers. The
second-tier premium m two-tier offers is
on average twice as large as the implicit
second-tier value in partial offers. Any
substitution of partial offers for two-tier
offers would deprive target shareholders
of ths greater return.

Also, these results suggest that it is
problematic whether target shareholders
would benefit from regulatory
inducements to use any-or-all instead of
two-tier offers. First, such a switch
increases the returns to target share-
holders only modestly, since any-or-all
premiums on average exceed the
blended premiums for twio-tier offers by
a relatively small margain Second, m
veiw of tis data it is likely that forcing
the use of any-or-all offers will deter
some takeovers, especially of larger
targets. The losses to target
shareholders from such foregone
transactions, even if they are few, can
outweigh the benefits of higher any-or-
all premiums. Ths conclusion is
strengthened by the expectation that
shareholders of large targets are the
likely losers m deterred transactions
and these large transactions account for
much of the dollar gains to target
shareholders.

Although it is necessary for
policymakers to consider carefully the
possible deterrence effects of proposed
regulatory changes, the data required for
the task is not complete. Specifically,
this study does not measure the returns
to the acquiring firms so we can only
speculate about how regulatory changes
such as increased minimum offer
periods will reduce takeover activity.
Since deterrence effects can have
important consequences for shareholder
welfare, it Is a critical consideration. It
is our intention to pursue research that
will help one understand better the
deterrence effects of takeover
regulations.

A second caveat to keep mmmd is
that the study does not (as yet) utilize
the market model of finance to purge the
data of the effects of general market
movements. Ths adjustment for market-
wide movements m stock prices is
especially needed m the computation of
the second-tier premiums, wlch equal
the percentage change of the stock price
twenty days after the close of the first-
tier offer relative to the market price of

° . . . _
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the target twenty days before the first
offer. These two prices are separated by
a few months, during which time the
changes in the general level of stock
prices could cause these two prices to
change significantly. Ignoring the
adjustment for general market
movements should not greatly affect the
overall averages, but it can make
important differences m certain cases.
Therefore, we are currently in the
process of statistically adjusting the
value of the second-tier premiums to
abstract from general market
movements.

A final caveat is that the sample
includes only 1981, 1982 and 1983 tender
offers. It is desirable to enlarge this
sample by including offers over a longer
period of time. Future research will
incorporate tender offers from the 1970s
as well as 1980.

TABLE 1.-Number of Tender Offers, By Type
and Year, 1981-83

[Type of tender offer]

Year An-or- Two- Pure
all tiera partial

1981 .................................... 37 12 15
1982 ............................ 32 12 7
1983 ............ 22 8 ,3

Total .......................... 91 32 25

Any-or-all offers are for alt tendered shares, as long as
mlnimum conditions are meta In two-tier offers, the offer for sharcs is in two steps. In
an explicit Iwo-tier offer, the bidding fn agrees at the timeof he initial offer with target management to purchase the
remining shares following the execution of the first-tierpartial offer. In Implicit two-tier offers, a second tier Is
revealed shortly after the execution of the tender offer.5 Pure partial offers are for less than all shares. There Is
no clean-up merger or tender offer closely following the
execution of the tender offer.

Source: Tendar Offer Staistici', 1971-1983, Douglas
Austin & Assocrates In.. 1984 and the Wall Street Jounal.

TABLE 2.-AVERAGE SIZE 1 OF TARGETS, BY
TYPE OF TENDER OFFER AND YEAR, 1981-83

[Type of tender offer-tn millions of dollars]

Year Anyor- Two-
Al Itier

Pure
partial

1981 ............. .. .. 125.6 965.4 517.2
1982 ...................... 67.9 581.2 119.8
1983 . ........................ 160.2 204.2 192.6

Total ......................... 113.7 631.0 353.8

I Size is measured as the market value of target's equity.
It Is computed as the number of fully diluted common shares
multiplied by the pre-offer market pnce of those shares.

TABLE 3A.-ABSOLUTE DISTRIBUTION OF TAR-
GET SIZE, BY TYPE OF TENDER OFFER, 1981-
83

[Type of tender offer]

Range of target size (in dollars) orAy- Two- Pure
tier partial

Less than 5m ............. 13 0 1
5m to tm ......................................... 11 1 2
10m to 20m .................................... 9 1 6
2 m to 40m ....................................... 16 2 1
40m to 8Om ................... 12 7 5
80r to160m ....................... 11 2 3
16Om to 320m ....... ..... 14 .9 2
Greater than 320m ............................. 5 10 5

Totl ...... .......... 91 32 25

TABLE 3b.-RELATIVE DISTRIBUTION OF TAR-
GET SIZE, BY TYPE OF TENDER OFFER, 1981-
83

[Type of tcnder offcr--in percentages]

Range of target size (in dollars) Any Twor par

Less than 5m.. 14.3 0.0 4.0
5m to 10_m. . . . 12.1 3.1 8.0
Im to 20m _ - _. 9.9 3.1 24.0
20m to 40m . . 17.6 6.3 4.0
40m to 80M _ ___ 13.2 21.9 20.0
8Cm to 16Cm. ... . 12.1 6.3 12.0
160m to 320m. 15.4 28.1 8.0
Greater than 320m_.... 5.5 31.2 20.0

Total....100.0 100.0 100.

TABLE 3C.-PERCENTAGE OF TENDER OFFERS
ACCOUNTED FOR BY EACH TYPE OF OFFER,
BY TARGET SIZE, 1981-83

[Type of tender offer]

Range of target sue (in dollars) Any- Two- Pure
or-alt tier partial

Less than 5m ..... 92.8 0.0 7.2
5m to 10m ..... . 78.6 7.2 14.2
10m to 20mn . . . 56.2 6.2 37.5
20m to 40m.--..... ,, 84.2 10.5 5.3
40m to 80m--. 50.0 29.2 20.8
sCm to 160m. .. 68.8 12.5 18.7
160m to 320m.56 .0 36.0 8.0
Greater than 320m -- 25.0 50.0 25.0

TABLE 4.-AVERAGE PERCENT PREMIUMS FOR
ANY-OR-ALL OFFERS,1 AND PERCENT BLENDED
PREMIUMS FOR Two-TIER AND PARTIAL OFFERS,

2

BY YEAR, 1981-83

[Type of tender offer]

Year Arryor- Two- Pure
_ll ler partial

S52 55.4 15.4192. 70.7 47.3 37.5

1983 ..-.- _ . 49.6 66.4 49.4

Total_............... 63.4 55.1 31.3

The any-or-all offerpremium equals: PA= (P,-P4P,,.2 The blended offer premium equals: P0 =(FxT,) x ((1-
F) X T2).

TABLE 5A.-ABSOLUTE DISTRIBUTION OF ANY-
OR-ALL PREMIUMS AND BLENDED PREMIUMS,
BY TYPE, 1981-83

[Type of tender offer]

Range of percent premiusm Any- Two- Pure
or-all tier partial

Less than 03 1 2
0 to2 12 2 9
20 to 411 6 7
40 to 60.21 14 4
60 to 80...... 16 6 0
80 to100......................... 12 2 2
100 to 120 9 0 1
Greater than 12 7 1 0

Total .... 91 32 25

TABLE 5b.-RELATIVE DISTRIBUTION OF PREMI-
UMS AND BLENDED PREMIUMS, BY TYPE OF
TENDER OFFER, 1981-83

[Type of tender ofler-ln percnbgo3sa3

Range of pcrcent proemum Arrj Two- Pure
ter partal

LI=, than 0 .... ... ....... .3 all 0.0
0 to 10.. . ............. .t2 0.2 00.0

20 to40.............................. 121 18.0 28,0
4010 60to .................. 231 43.0 10.0so to 60. . ........... 17,8 18,a 0.0;

80 to 100 ............ 13.2 0.2 0
100 to 120 .... ..................... 9.9 0 4.0
Greater than 120.................. 7.7 31 0A)

Totl ...... ....... 100 100 100

TABLE 6.-AVERAGE PERCENT BID PREMIUMS,
BY TYPE AND YEAR, 1981-83

CType of tender offer]

Year Any-er- Two- Pureall Vti partilal

................... 65.2 69.0 30.2
70.7 s1,0 72.9

............... 49.6 73.2 01.5
Total-............ 63.A 63.8 45.8

'The bid premium Is the overall premium In eny-or-alloffers and the firt-tier premium in two-tIer and, pure
partial offers.

TABLE 7.-FIRST- AND SECOND-TIER PREMI-
UMS IN Two-TIER AND PURE PARTIAL OF-
FERS, 1981-83

Two-tier Pure partial

Year Fi Sec- Blend- Blend

tier ond d Frst Sd rcd
tier prom)- tier ,r pter.

urn urn

1981....... 69.0 41.5 55.4 30.2 8.6 15A
1982=..... 51.8 46.4 47.3 72.9 33.3 37.,
1983...... 73.2 56.4 66.4 61.5 41.9 49.4

Total. 63.5 47.1 55.1 45.9 10.0 31.3

TABLE 8.-ABSOLUTEAND RELATIVE FREQUEN-
CIES OF PERCENT DIFFERENCES BETWEEN
FIRST- AND SECOND-TIER VALUES,1 for Two-
Tier and Partial Tender Offers, 1982-1983 2

Absolute Relatvo
Range of percent frequency frequency
difference intiers Two- Partial Two Partial

Cer tot

Less than 0................. 7 6 21.9 24.0
0 to 10............ 10 5 31.3 200
10 to 20 ............................... 6 1 10.8 4.0
20 to 30 ....................... 2 3 6.2 12.0
30 to4 1 1 3.1 4.0
0 to 5 . .. .......... 4 4 125 16.0

50 to 60 ..... . ...... 0 1 0.0 4.060 to 70 .... ..... ................ .... 1 1 8,1 4,0

70 to 80 ............................... 0 1 0.0 0.0
830 to 90 ............................. 0 0 0.0 0.0
90 to 100 . ......... 0 0 0.0 0.0
Greater than 100 ............... 1 2 3.1 110

Total .... .. 32 25 100 100

'The percent difference In tier valuea cqualwi (T,-Ts)/
TX 100.
"rThe mean percent difference between first, and second.

tier values i, 14.5 percent for two-tier olfers and 20.7
percent for pure partial offers.
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TABLE 9.-TENDER OFFER Aucnori CONJTESTS FOR CONTROL 1931483

Zy-I C2:. FrC ca5zz t:-== h c a a p cy z ctluac

.I Tbls~ss n oaliya contest n Apfl a! 1S31 a=cS~r pfcp=Jd wasfurd dz*-,n tyC':wa-r---T 13 0 trizhZ. ha

WThs is =2.ue ca=9 ira marw-z3r~f t--= a partl. Hmzc.-cx. It nvc.~d to2 p~n!: cat a jl Li i t aJ m~ tr.*3 tcca7J r!;rcztr±a r=s
SIn itfs case Central Eancctp had the tfgbaat per shae e r:iz~fs!: to.w~ SZZ~~~~ 7C C"5 CZt t3 FC,- P!- tal
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[FRDoc.49--s' Flied &-23-.Sa-45amI
BILLING CODE 310-0l-M

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Parts 151 and 158

ECGD78-035]

Reception Facilities

Correction

In FR Doc. B4-16287 beginning on page
25196 in the issue of Tuesday, June19.
1984, make the following correction.

Onpage 25198, first column, the
seventh complete paragraph, line three,
"therml" shiould .read "terminal"

BILLING CODE 1505-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[OAR-FRL-2616-5]

Approval and Promulgatlon of
Implementation Plans;, Ohio

AGEN'CY: U.S. Environmental Protection
Agency (EPA].
ACTION: Proposed rulemating.

SUMMARY. EPA proposes to &-approve
a revision to the ozone Ofh'o State
Implementation Plan (SIP) for Volatile
Organic Compounds WOC). This
revision is an alternative emission
reduction plan [bubble] for Senco
Products, Inc. which is located in
Cincinnati, Ohio. This action is
congitent with EPA's January 20.1234,
SIP revision policy re.g-azdn av,- s

times for compliance with VOC
emission limits.
DATE: Comments on this revision and on
the proposed EPA action must be
received by July 30,1984.
ADDRESSES- Copies of the SIP revision
area avail-bl at the f ollo ,, addresses
for reviev,. (It is xecommenrd-d that you
telephone DabraM-arcantcnio, at (312)
80-6 023, bfare is tin.- the Region V
office).
Environmental Protection Agency,

Region V. Air and Radiation Branch,
230 SOLth Daarbon Street, Chicago,
minois C. 4

Ohio Envircinmental Pro -aczlon Agency,
OlTice ofAir Pollution Control. S&1
East Broad Street. Columbus, Ohio
43216

Comments on this proposed rule
should be addressed to: (Please submit

267-'a



Federal Register / Vol. 49, No. 127 / Friday, Tune 29. 1984 / Proposed Rules

an original and five copies, if possible)
Gary Gulezian, Chief, Regulatory

Analysis Section, Air and Radiation
Branch (SAR-26), USEPA, Region V,
230 South Dearborn, Chicago, Illinois
60604.

FOR FURTHER INFORMATION CONTACT.
Debra Marcantonio, Air and Radiation
Branch (5AR-26), Environmental
Protection Agency, Region V, Chicago,
Illinois 60504, (312) 886-6088.
SUPPLEMENTARY INFORMATION: On
January 20,1984, EPA revised its SIP

.revision policy for "Averaging Times for
Compliance with VOC Emission Limits."
This policy memorandum contains
certain air quality considerations that
were not previously included in EPA's
April 15, 1983, policy memorandum on
long-term averaging. (Long-term
averaging refers to determining
compliance by averaging -emissions over
more than a 24-hour period) One aspect
of the revised policy states that sources
in areas lacking approved SIPs or m
areas with approved SIPs but showing
measured violations, cannot be
considered for longer averaging periods
until the SIP has been revised to provide
for attainment and maintenance of the
national ambient air quality standard
for ozone. In addition, the State must
demonstrate that reasonable further
progress (RFP) is being maintained with
respect to the maximum daily ermissions
from the source with long-term
averaging.

This policy affects the Senco Products,
Inc., proposed VOC SIP revision which
was submitted by the Ohio
Environmental Protection Agency
(OEPA]. This revision request consists
of a bubble with monthly averaging for
the source's miscellaneous metal
products coating lines. EPA cannot
approve this monthly averaging
proposal because there have been
.measured violations of the ozone
National Ambient Air Quality Standard
in Cincinnati, and this area lacks an
approved 1982 ozone SIP In a separate
Federal Register notice, EPA is
proposing to disapprove the Ohio 1982
ozone SIP for the Cincinnati area based
on the 1983 air quality data. Until Ohio's
1982 ozone SIP for Cincinnati is
approved, EPA cannot approve a site-
specific SIP revision for a source rn that
area if it might lead to increased daily
VOC emissions. Therefore, EPA is
proposing to disapprove the revision to
the Ohio ozone SIP for the Senco
Products, Inc.

Moreover, EPA might be unable to
approve this bubble even if it used 24-
hour compliance averaging, because the
pre-trade baseline it uses is actual
emissions, rather than the emissions

associgted with reasonable available
control technology (RACT). For the
reasons described m EPA's August 31,
1983 notice soliciting comment on
emissions trading in nonattainment
areas without approved attainment
demonstrations, expiration of the July
1982 deadline for submitting ozone
extension area SIPs prevents the
continued use of actual emissions as the
trading baseline in ozone extension
areas whose extension SIPs have not
received EPA approval (48 FR 39584, col.
3, last paragraph through 39585, col. 1,
second paragraph). The Clean Air Act
now requires use of a RACT trading
baseline for all sources in these areas.
Thus, where the existing SIP does not
already specify EPA-approved RACT for
sources in these areas, the State must
establish a RACT trading baseline for
the sources. If the State of Ohio were to
specify RACT for the lubricant, which is
providing credit in this bubble, and
RACT-level emissions were lower than
the actual emissions now used in this
trade, only a portion of the reduction
resulting from the switch from the
original lubricant to the lubricant with
exempt solvent would be creditable.
This smaller amount of credit might be
insufficient to offset the emissions
increases that the bubble currently
would allow.

Pursuant to the provisions of 5 U.S.C.
605(b), I certify that this action will not
have a significant economic impact on a
substantial number of small entities
because it affects only one source. In
addition, this action imposes no
additional reqmrements on the source.

Under Executive Order 12291, today's
action is not "Major" It has been
submitted to the Office of Management
and Budget (0MB) for review. Any
comments form OMB to EPA, and any
EPA response, are available for public
inspection at the EPA Region V office
listed above.
(Secs. 110, 172 and 301(a) of the Clean Air
Act, adamended (42 U.S.C. 7410, 7502. and
7601(a))

list of Subjects m 40 CFR Part 52

Air pollution control, Sulfur oxides,
Nitrogen dioxide, Lead, Particulate
matter, Carbon monoxide,
Hydrocarbons.

Dated: March 27,1984.
Valdas V. Adanikus,
Region alAdministrator.

[FR Doc. 84-1792 Filed 6-28-84:8:45 am]

BILLING CODE 6560-50-M

40 CFR Part 52

[OAR-FRL-2617-3)

Approval and Promulgation of
Implementation Plans; Wisconsin

AGENCY: U.S. Environmental Protection
Agency (EPA).
ACTION: Proposed rulemaking.

SUMMARY: The State of Wisconsin
submitted a State Implementation Plan
(SIP) for lead on September 20,1983,
Additional information was submitted
on February 14,1984, and March 14,
1984. This revision to the SIP is designed
td provide for the attainment and
maintenance of the National Ambient
Air Quality Standards (NAAQS) for
lead.

The purpose of this notice is to
announce receipt of Wisconsin's lead
SIP, discuss the results of EPA's review,
and propose rulemaking action. EPA Is
today proposing to approve the plan
because it meets all applicable Federal
requirements.
DATE: Comments on this revision and on
the proposed EPA action must be
received by July 30, 1984,
ADDRESSES: Copies of the SIP revision
-are available at the following addresses
for review. (It is recommended that you
telephone Anne E. Tenner, at (312) 08-
6036 before visiting the Region V office),
U.S. Environmental Protection Agency,

Region V, Air and Radiation Branch
(5AR-26), 230 South Dearborn Street,
Chicago, Illinois 60604

Wisconsin Department of Natural
Resources, Bureau of Air
Management, 101 South Webster,
Madison, Wisconsin 53707

Comments on this proposed rule should
be addressed to: (Please submit an
original and five copies If possible)
Gary Gulezian, Chief, Regulatory

Analysis Section, Air and Radiation
Branch (SAR-26), U.S. Environmental
Protection Agency, Region V, 230
South Dearborn Street, Chicago,
Illinois 60804

FOR FURTHER INFORMATION CONTACT:
Anne E. Tenner, (312) 886-6030.
SUPPLEMENTARY INFORMATION:

I. Background
On October 5, 1978, EPA promulgated

National Ambient Air Quality Standards
(NAAQS) for lead (43 FR 46258). Both
the primary and secondary standards
were set at a level of 1.5 micrograms of
lead per cubic meter of air (Ag/ml,
maximum arithmetic mean as averaged
over a calendar quarter. Section 110
(a)(1) of the Clean Air Act (Act),

I " " 
J

" o -- - -x" ..........

26762



Federal Register / Vol. 49, No. 127 / Friday, June 29, 1984 / Proposed Rules

requires each State to submit a SIP
which provides for the attainment and
maintenance of the primary and
secondary NAAQS.

The general requirements for a SIP are
outlined in section 110(a)(2) of the Act
and EPA regulations at 40 CFR Part 51,
Subpart B. Specific requirements for
developing a lead SIP are outlined in 40
CFR Part 51, Subpart E, and m the
Supplementary Guidelines for Lead
Implementation Plans (EPA-450/2-78-
038, August 19,1970; revised July 1979).
These provisions require the submission
of air quality data, emissions data, air
quality modeling, a control strategy, a
demonstration that the NAAQS will be
attained within the time frame specified
by the Act, and provisions for insuring
maintenance of the NAAQS.

An attainment demonstration is
required: (1) In the vicinity of primary
lead smelters, secondary lead smelters.
primary copper smelters, lead gasoline
additive plants, andlead-adid storage
battery manufacturing plants that
produce2,000 or more batteries per day,
[that emit 5 or more tons of lead per
year;] (2] In the vicinity of any other
stationary source that emits 25 or more
tons of lead per year; or (3) in any other
area that has had measured lead
concentrations in excess of the NAAQS
for lead since January 1, 1974. (See 40
CER 51.80(a) and 51.81]

In addition, EPA established lead
monitoring and data handling
requirements (46 FR 44159] in a
September 3,1981, notice, codified at 40
CFR Part 58. Wisconsin's responses to
all of these requirements are also
addressedinthis notice.

The State of Wisconsin submitted a
SIP for the attainment and maintenance
of the lead NAAQS to EPA on
September 20,1983. Additional
information was submitted onFebruary
14,1984, and March 14,1984based on
EPA's lettar dated January 23, 1984
which reguested additional data from
the State.'Wisconsm's plan includes a
discussien of air quality data measured
since 1574, an emissions inventory of
lead sources, atmospheric dispersion
modeling analyses, and the necessary
control strategies.

IL Air Quality Data
The State of Wisconsinhas monitored

ambient levels of lead in several areas
of the State, including Milwaukee and
Madison, since 1974. The State has
submitted all available lead monitoring
data for the period 1974 to 1982. Four
monitorng locations showed violations
of the lead ambient air quality standard
during-tbs period.

Three of these lead monitors are
mobile-source related and are located

near the Milwaukee downtorwn
expressway (711 W. Wells, 845 N. 35th
Street, and 814 W. Wisconsin Avenue).
The fourth monitor is located in
Madison (City-County Building, 202
Monona Avenue), and is also apparently
mobile-source related. The lead monitor
located at 711 W. Wells showed three
exceedances, which occurred in the 2nd
and 3rd quarters of 1975, and the 4th
quarter of 1977 This monitor is located
m the downtown area near two
expressways (at the Marquette
Interchange) and is primarily a mobile-
source related site. Violations were also
recorded at two other mobile-source
related sites: &i5 N. 351h Street (Ist
quarter of 1974) and 814 W. Wisconsin
Avenue (4th quarter of 1975]. The
Wisconsin Avenue site is very close to
the Wells Street site and the 35th Street,
site is located near two expressways (at
the County Stadium Interchange].

An additional exceedance of the lead
NAAQS was recorded in Madison at the
City-County Building, 202 Monona
Avenue, in the 4th quarter of 1973.
However, EPA believes that this data is
not representative, since the quarterly
average was obtained from a single
composite analysis. The recent air
quality data demonstrates that the lead
NAAQS are being attained in Madlison.

Ill. Emission Inventory
The State developed an emisc:sn

inventory for all lead stationary, pont,
area, and mobile sources in Milwaul:ee
County,. Wisconsin. Based on this
enission inventory, the State idtified
two significant lead stationary scrces.
These sources are:

1. Minerals Reclamation Corp:irstln
(a secondary lead smelter at 5116 W.
Lincoln Avenue, Milwaukee.

2. Globe Battery, Diision of JU1 hnon
Controls (a lead acid battery
manufacturer) at 900 East leefe Avantue,
Milwaukee.

The Minerals Reclamation
Corporation was closed down in Marzh,
1979. On February 14, 1234, the Stalle
confirmed m a submittal to EPA tHLt Ils
shutdown is permanent. The State also
indicated that Mnus'Als P !aliatin has
been shutdowm for almost sm yeas.
There is a chain link and sheet metal
fence surrounding the premises. In
addition, the State indicated that if this
source planned to start up cgam, it
would be subject to the State New
Source Review requirements under
Section NR 154.04 of the Wisconsin
Administrative Code, a part of the
Federally approved SIP

The Globe Battery Division was
initially considered a point source (a
lead acid battery manufacturer emitting
more than 5 tons of lead per year---see

40 CF, 51.81). However, most of the
procEs;ses at tlus facility that hae thea
potential to emit lead have been
shutdown in recent years, reducing the
annual lead emi mons to less than 5
tons!yEar.

On February 14, 11.4, the State
submittsd addidonal imflrmatian
showin etidence of permanent
shutdown3 of many Globe pro:esses.
Globe, however, refused to ac-mw,-led-e
the shutdown of the lead oxide mill line.
Therefora, the State added this
operation back into the mventory
contained n the September 20, !93, SIP
submittal. In its February 14, 124 letter,
the State said that the other processes
that have been shut down wvll ba
subject to the New Source Review
procedures required under '0 CFR 51.13,
if they resume operation in the future.

IV. D isp =:a Al aMod aln -
According to the State's SIP einission

inventory, the Globe Battery Division,
the lar-gest stationary lead emitter in the
State, presently emits less than 5 tons
per year. The State elected to perform a
limited dispersion modeling analysis,
based on the Climatological Dispersion
Model [CDM]. The State of Wisconsin
used the CDM instead of the Industrial
Source Complex Model (ISC), which is
considered to be the reference model for
lead SIP's. This was determined to be
acceptable because the Globe Battery
Division was not required to be included
in the inventory and the inventory did
not contain the detailed information
needed to take advantage of a
sophisticated model like ISC (i.e.., for the
inventory at hand, 0DM and ISC ill
give similar results).

The results of the modeling analysis
indicate that the lead emisins from
Globe will not result in a violatn, or
interfere w:ith mainterane of the
NAAQS for lead. The mramum
predictrd quarterly a:erage rs 1.10
pg/rn3

In the only area of valid
representative monitored violations ti.e.,
downtovn MwilaukPee area), a modiffed
rollbac. mcdeling app-m-ach must h_
applied cs a immum reqnrement.
How ver, the State exceeded this
requirement and parformed a limited
dispersion modeling analysis instead,
using the ram- general approach as for
Globe. In wddition, the State modeled
several foinidnes located south,
southw.ezt, and west of downtown
Milw:auk-e wvith the limited dispzrsion
mod-lin- approach. The ma.imum
predicted quartezly average m
downtown Miltwaukee was 0-72 j/m3,
-and in the vimcnity of the foundries was
0.47 pg/mn.
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The analysis of the excursion of the
lead standard in the Madison area
indicates that it is due to mobile-related
sources, since there are not significant
lead stationary sources in Madison.
Recent lead ambient data indicates
attainment of the NAAQS for lead in
Madison, therefore, verifying the
effectiveness of the Federal lead
gasoline phase-down program.
V Control Strategy

The State of Wisconsin's control
strategy to regulate the emissions of
lead from existing sources consist of: (a)
The existing TSP strategies associated
with lead emitting sources, (b) the
existing sources of lead will be tracked
and controlled through the State's
monitoring and permit review program,
under Section NR 154.145 of the
Wisconsin Administrative Code, and (c)
the federal programs to improve fuel
economy and the phase-down of lead as
an additive in gasoline to control the
lead emitted from motor vehicles. In
addition, to control lead emitted due to
misfueling (the use of leaded gasoline in
vehicles certified for use of unleaded
gasoline only), Section 144.42(6) of the
Wisconsin statute prohibits the
tampering of the catalytic converters in
motor vehicles that burn unleaded
gasoline. Based on the existing control
measures and the corresponding
demonstrations of attainment, EPA
proposes to approve this portion of the
Wisconsin lead plan.

VI. New Source Review
40 CFR Part 51.18 requires that the

State demonstrate that it has procedures
for controlling emissions from new
sources and from modifications to
existing sources. All lead SIPs must
provide for preconstruction review of
new lead sources that would emit lead
in excess of 5 tons per year, and of
modifications to existing point sources
that would result in new emission
increases of 0.6 tons of lead or more per
year (see 40 CFR 51.18).

The New Source Review (NSR)
requirement for the lead SIP is satisfied
by Section NR 154.04 of the Wisconsin
Administration Code, and other
statutory and regulatory sections, which
require permits for the construction of
new sources and modifications of
existing sources. Section NR 154.05
provides for review of application for
permits. None of the proposed sources
exempted from NR 154.04 would have
the potential to emit lead. Based on its
review, EPA has determined that the
Wisconsin's lead SIP has an adequate
New-Source Review program for lead.
Therefore, EPA proposes to approve this
portion of the Wisconsin lead plan.

VII. Monitoring Plans

On September 3, 1981, EPA published
its final rules pertaining to ambient lead
monitoring and data handling (46 FR
44159), codified at 40 CFR Part 58. The
rules call for the development of a State
monitoring plan for lead and its
inclusion into the surveillance and
ambient monitoring programs. These
plans must meet ihe requirements
detailed in the September 3, 1981, notice
and must include scheduling
requirements as well as requirements
concerning the establishment of a
monitoring network, and data handling
and reporting procedures.

On July 30, 1982, the State of
Wisconsin submitted to EPA a revision
to the SIP winch provided for the
establishment of an air quality
surveillance network for lead that meets
the requirement of 40 CFR Part 58. The
submittal included the designation of
two proposed National Air Monitoring
Station (NAMS) sites in the Milwaukee
urban area. These NAMS sites have
been in operation for two years. The
NAAQS lead network for Wisconsin
was approved by EPA on July 1, 1983. In
addition, the State proposed to monitor
for lead in the vicinity of Globe Battery.
This lead monitor is located at the
Northeast corner of the plant and will
run for 2 years in order to confirm that
the lead NAAQS is continuing to be
maintained around Globe. This monitor
commenced operation on April 1, 1984.

The lead monitoring system will be
reviewed on an annual basis and
modified, as needed, to eliminate any
unnecessary sites or to correct
inadequacies indicated by the annual
review. All changes to the network will
be submitted to EPA for prior written
approval. The annual NAMS report will
be submitted to EPA by July 1 of each
calendar year.

EPA reviewed the Wisconsin lead
monitoring plan and has determined that
it meets the requirements of sections 110
and 319 of the Act. Therefore, EPA is
proposing approval of the revised Air
Quality Surveillance Plan m today's
Federal Register notice.

Under 5 U.S.C. 605(b), the
Administrator has certified that SIP
approvals do not have a significant
economic impact on a substantial
number of small entities. (See 46 FR
8709).

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

List of Subjects in 40 CFR Part 52
Air pollution control, Ozone, Sulfur

oxides, Nitrogen dioxide, Lead,

particulate matter, Carbon monoxide,
Hydrocarbons.

(Secs. 110, and 301 and 319 of the Clean Air
Act, as amended (42 U.S.C. 7410, 7601 and
7619)

Dated: May 10, 1984.
Valdas V. Adamkus,
RegionalAdministrator.
IFR Doe. 84-17387 Filed 0-W-84:18:45 am)
BILLING CODE 65C0-50-M

40 CFR Part 52

[OAR-FRL 2609-2]

Approval and Promulgation of
Implementation Plans; 1979 Plan
Conditions for California

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of proposed rulemaking.

SUMMARY: The State of California
submitted to EPA nonattainment area
plans concerning ozone, carbon
monoxide, total suspended particulate
matter (TSP), sulfur dioxide (SO 2), and
nitrogen dioxide (NO2). During 1981 and
1982 EPA took final actions on
California's 1979 plans. As part of these
final actions, EPA imposed a number of
conditions of plan approval where
deficiencies in the plans needed to be
corrected. EPA specified due dates for
these conditions ranging from May of
1981 to January of 1983.

This notice addressed 1979 plan
conditions for California which have not
yet been submitted to EPA and are past
due. Specifically, this notice proposes to
remove several 1979 plan conditions and
to extend the due dates on certain other
1979 conditions of plan approval,
DATE: Comments may be submitted until
July 30, 1984.
ADDRESSES: Comments may be sent to:
Regional Administrator, ATTN: Air
Management Division, SIP Section (A-2-
3), Environmental Protection Agency,
Region 9, 215 Fremont Street, San
Francisco, CA 94105,
FOR FURTHER INFORMATION CONTACT:
Thomas Ranck, Chief, SIP Section, Air
Programs Branch, Air Management
Division, EPA, Region 9, (415) 974-7641,
(FTS) 454-7641.
SUPPLEMENTARY INFORMATION:

Background

The 1977 Clean Air Act Amendments
(CAA or Act) required states to submit
to EPA State Implementation Plan (SIP)
revisions by January 1, 1979 for all areas
designated nonattainment under Section
107 of the CAA. These SIP revisions or
nonattainment area plans were to insure

I
26764



Federal Register / Vol. 49, No. 127 /,Friday, June 29, 1984 / Proposed Rules

attainment of the National Ambient Air
Quality Standards (NAAQS by
December 31,1982. For areas that
demonstrated they could not attain the
ozone (03) or carbon monoxide (CO)
standards by the 1982 deadline, even
with the implementation of all
reasonably available control measures,
Section 172(a)(2) of the CAA allowed
EPA to extend the attainment deadline
to December 31, 1987

The State of California submitted to
EPA nonattainment area plans
concerning ozone, carbon monoxide,
total suspended particulate matter
(TSP), sulfur dioxide (SO2), and nitrogen
dioxide (NO2). During 1981 and 1982
EPA took final actions on California's
1979 plans. As part of these final
actions, EPA inposed a number of
conditions of plan approval where
deficiencies in the plans needed to be
corrected. EPA specified due dates for
these conditions ranging from May of
1981 to January of 1983.

On February 3,1983 (48 FR 4972) EPA
published a notice of proposed
rulemaking which outlined the statutory
actions that can be imposed for failure
to meet any of a number of requirements
of the CAA. The notice indicated that
many areas in the country were subject
to sanctions because outstanding 1979
conditions remained unfulfilled.
Appendix D of the February 3 notice
lists those areas in each state which
were not requesting an extension of the
attainment deadline to 1987, yet were
not anticipated to meet the requirements
of the CAA because of failure to comply
with 1979 plan conditions. Under section
110(a)(2]I) of the CAA, the notice
proposed to impose a construction
moratorium on all areas listed in
Appendix D.

On November 2,1983 (48 FR 50591)
EPA published a policy statement which
included a delineation of EPA's intended
actions on outstanding plan conditions.
The November 2 notice indicated EPA's
intention of reviewing all outstanding
conditions to determine whether they
are still germane to attainment and
maintenance of the NAAQS or to
meeting Part D requirements. For
conditions which are no longer
considered germane to attainment and
maintenance of the NAAQS or Part D
requirements, the policy indicated that
EPA would propose to revoke the
conditions.

Where EPA finds that a condition
remains necessary, the November 2
notice outlines EPA's policy for
addressing unmet conditions which are
germane to attainment or maintenance
of the standards. First, where an unmet
Londition involves a serious plan
deficiency, EPA may inpose a

construction ban under section
110(a)(2)(1). EPA would take this action
in a final rulemaking notice. For an
unmet condition which is considered
necessary, but less serious, EPA will
propose to extend the due date if the
State commits to the new due date. Final
actions on these less serious conditions
are then deferred until the new due date.
If a State makes a submittal intended to
satisfy a condition before the new due
date, EPA will continue to defer action
while it reviews the submittal. If EPA
disapproves the submittal, EPA may
disapprove the plan thereby imposing a
construction ban pursuant to section
110(a)(2)(I] of the CAK.

Where serious or less serious unmet
conditions result in plan disapproval,
EPA may proceed with a proposal for
funding limitations pursuant to either
section 176(a) or section 176(b) of the
Act as appropriate. For further
information on EPA's policy regarding
funding restrictions and the construction
moratorium as they apply to both
unfulfilled 1979 plan conditions and
other CAA requirements, please refer to
the November 2,1983 notice and to
EPA's January, 1934 "Guidance
Document for Correction of Part D SIP's
for Nonattamment Areas."

Evaluation
There are nineteen conditions for

which the State of California has, to
date, not submitted the required-plan
revisions. Five of the nineteen
outstanding conditions concern adopted
new source review (NSR) rules which
EPA expects to be submitted shortly.
Since the State Air Resources Board is
in the process of submitting these five
NSR rules to EPA, EPA is not acting on
them in today's notice. As is the case
with those plan revisions already
submitted to EPA in response to
conditions, action on these five adopted
NSR rules will be taken in other
rulemakmg notices.

Today's notice addresses the
remaining fourteen unsubmitted
conditions. As discussed further below.,
one of the fourteen conditions is serious,
eleven are less serious and two are no
longer germane to attainment or
maintenance of the NAAQS or Part D
requirements.

Serious Plan Deficiency
The one serious and germane

condition requires a revised NSR rule in
Kern County. EPA considers this
condition serious since considerable
new source permitting activity is
expected in tlus area and the
deficiencies in the existing NSR rule
could allow significant deviations from
the requirements of the CAA. EPA w'ill

take final rulemaing action on the Kern
NSR condition m a separate notice. EPA
intends to disapprove the Kern plan and
impose a construction moratorium on
major sources in the Kern County
portion of the San Joaquin Valley Air
Basin. EPA also intends to propose
funding limitations pursuant to section
176(a) and/or section 176(b) when final
action is taken on tis condition.

Due Date Extensions

Of the eleven less serious conditions,
five involve NSR deficiencies in El
Dorado, Placer, San Bernardino, San
Joaquin, and Yolo-Solano Counties, four
pertain to Kern County's ozone control
strategy, and two are conditions
requiring volatile organic compound
VOC) rules for Ventura (valves and

flanges) and Santa Barbara Counties
(cutbach asphalt).

The conditions calling forretised NSR
rules in El Dorado, Placer, San
Bernardino, San Joaquin and Yolo-
Solano Counties are considered less
serious at this time. Therefore, EPA
proposes to extend the due date of NSR
SIP conditions until October 30,1933.
This date is chosen to match the
approximate due date for SIP revisions
expected to be contained m a forth-
coming national schedule for making
NSR rule updates. If the rule revision
due date contained in the national
schedule for NSR rule updates that is
eventually issued is later than October
30,1985, then EPA vill extend through
subsequent rulemaking the condition
accordingly.

The 03 plan conditions in Kern
County are: (1) A revised control
strategy demonstrating attainment of the
ozone standard; (2) a revised
demonstration of reasonable further
progress (RFP); (3) revised emission
reduction estimates (EREs) for control
tactic SSI, "Steam Drive Controls,"
based on refined emission inventory
estimates; and (4) eission estimates
and adequate documentation of
emissions from tertiary oil production
operations for VOC emission sources.
On February 24,1984 EPA issued a call
for a revised 03 control strategy for
Kem County pursuant to section
110(a](2)(H) of the CAA. The revised
control strategy must demonstrate
attainment by 1937 and will be due to
EPA by February 24,19835. Since the SIP
call requires the development of plan
revisions that will satisfy the four
conditions noted above, EPA is
proposing in today's notice to extend the
due for these Kern County conditions to
February 24,1985.

The conditions requiring Ventura
County to include pumps, compressors
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and pressure relief valves in their
refinery fugitive rule and the condition
requiring a cutback asphalt rule for
Santa Barbara are both less serious
because the emission reductions
associated with the correction of these
deificiencies are relatively small
compared with the overall emission
inventories for the two areas. EPA is
proposing to extend the due date on
these two less serious VOC conditions
to August 1, 1984. The ARB ma letter
dated March 20, 1984 has committed to
submit to EPA revised rules by this new
due date.
Removal of Conditions

The two conditions which are no
longer germane to attainment of the
standards or Part D requirements
require a revised CO control strategy in
Kern County and replacement measures
equivalent to inspection and
maintenance (I/M) in Kern County for
CO. These two conditions are no longer
germane since Kern County currently
has eight quarters of violation-free CO
data, and therefore a revised control
strategy does not appear to be
necessary at this time. Today's notice
proposes to remove these two non-
germane Kern County conditions.
EPA Proposed Action

The due dates for the 1979 plan
conditions requiring revised NSR rules
in El Dorado, Placer, San Barnardino,
San Joaquin, and Yolo-Solano Counties
are proposed to be extended to a date
consistent with forthcoming national SIP
requirements relating to the conformity
of all NSR rules with EPA's revised
permit program requirements (40 CFR
51.18, August 7, 1980).

The due date for the 1979 plan
condition requiring revised valve and
flange rule for Ventura County is
proposed to be extended to August 1,
1984. The due date for the 1979 plan
condition requiring a revised cutback
asphalt rule for Santa Barbara County is
proposed to be extended to August 1,
1984.

The due date for the following 1979
plan conditions for Kern County's 03

plan proposed to be extended to
February 24,1985:

* revised attainment demonstration.
* -revised demonstration of RFP
" ERE for"Steam Drive Control"
• oil production emission estimates.
Today's notice also proposes to

remove the following 1979 plan
conditions for Kern County's CO plan:

* revised attainment demonstration.
" replacement measures for I/M.

Regulatory Process
UnderExecutive Order 12291, today's

action is not "Major" It has been
submitted to the Office of Management
and Budget (OMB) for review. Any
comments from 0MB to EPA, and any
EPA response, are available for public
inspection at EPA's Region 9 office in
San Francisco.

Under 5 U.S.C. 605(b), I certify that
this SIP revision will not have a
significant economic impact on a
substantial number of small entities.

Authority: Secs. 110,171 to 178, and 301(a)
of the Clean Air Act, as amended (42 U.S.C.
7410,7501 to 7508 and 7601(a)).

List of Subjects in 40 CFR Part 52
Intergovernmental relations, Air

pollution control, Particulate matter,
Ozone, Sulfur oxides, Nitrogen oxides,
Hydrocarbons, Carbon monoxide, Lead.

Dated-.March 27,1984.
John Wise,
Acting.Regional Adminimstrator.
[FRDoc.4-17451 Filed -2-4; 8:4 am
BILLING CODE6560-50-M

DEPARTMENT OF TRANSPORTATION

Maritime Admihiistration

46 CFRPart 251

Implementation procedures for the
National Defense Program
AGENCY: Maritime Adminstration,
Department of Transportation.
ACTION: Withdrawal of Advance Notice
of Proposed Rulemaking.

SUMMARY. The Maritime Administration
(MARAD) is withdrawing an advance
notice of proposed rulemaking published
on September 10,1981. It would
authorize, when funds become
available, payments to United States
ship operators for installing
communications equipment on existing
U.S.-flag vessels that are suitable for use
in time of war or national emergency,
FOR FURTHER INFORMATION CONTACT:
Mr. James J. McCoy, Jr., Office of Naval
Architecture and Engineering (Code M-
721), Maritime Administration,
Department of Transportation, 400 7th
Street, SW., Washington, DC 20590
Telephone: (202) 426-5727.
SUPPLEMENTARY INFORMATION: Pursuant
to authority in section 502 of the
Merchant Marine Act, 1936, as amended
(46 U.S.C. 1152), the Secretary of
Transportation may enter Into a contract
with an operator of a U.S.-flag vessel to
pay for the fitting or retrofitting of
national defense features (NDF) on
ships under construction or existing
shps in the U.S.-flag fleet, after the
"Secretary of the Navy approves such
plans, specifications or proposals
submitted." In the advance notice of
proposed rulemaking (46 FR 45104),
MARAD proposed to pay to operators of
U.S.-flag vessels, when funds become
available, for the purchase and
installation of specified NDF
commuications equpment on vessels
likely to be involved in national security
support operations. Funding
contemplated would be under MARAD's
Construction-Differential Subsidy
Program (CDS). No funding has been
provided for CDS in the Agency's
appropriations since fiscal 1981, and Is
not likely to occur with respect to fiscal
1985. Accordingly, MARAD has decided
to terminate rulemaking action on this
proposal.

Authority: 46 U.S.C. 1114(b), 1152; Pub. L.
97-31, August 6, 1981:49 CFR 1.66.

Dated: June 29,1984.
Georgia P. Stamas,
Secretary, Maritime Administration,
[FR Doc. 84-17403 Flied 6-.2-94:8:45 ami
BILLING CODE 4910- -
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Tnis section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing in this section.

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

Cash In Lieu of Commodities; Value of
Donated Commodities for School Year
1984

AGENCY: Food and Nutrition Service,
USDA.
ACTION: Notice.

SUMMARY: This notice announces that,
since the value of agricultural
commodities and other foods provided
meets the level of assistance authorized
under the National School Lunch Act,
there will be no shortfall cash payments
to States for the National School Lunch
Program for the 1984 school year. The
Secretary of Agiculture has deternuned
that the annually programmed level of
assistance was met in food donations by
June 30,1984.
FOR FURTHER INFORMATION CONTACT.
Gwena Kay Tibbits, Chief, Program
Administration Branch, Food
Distribution Division, Food and
Nutrition Service, U.S. Department of
Agriculture, Alexandria, Virginia 22302,
(703) 756-3660.
SUPPLEMENTARY INFORMATION:
Classification: This action, which
implements a mandatory provision of
Section 6(b) of the National School
Lunch Act, has been reviewed under
Executive Order 12291 and Secretary's
Memorandum 1512-1 and has been
classified as "nomajor." It meets none
of the three criteria in the Executive
Order, the action will not have an
annual effect on the economy of $100
million or more, will not cause a major
increase m costs, and will not have a
significant impact on competition,
employment, productivity, innovation, or
the ability of U.S. enterprises to
compete.

The action has also been reviewed
with regard to the requirements of Pub.
L. 95-354, the Regulatory Flexibility Act

of 1980. Robert E. Leard, Adnuistrator,
Food and Nutrition Service has
determined that it will not have a
significant economic impact on a
substantial number of small entities. The
primary purpose of the action is to
notify States that the amount of foods
donated will meet the programmed level
for the school year 1984; therefore, no
payment of cash m lieu of donated foods
will be necessary.

Section 6(b) of the National School
Lunch Act (the Act), as amended (7
U.S.C. 1755) and the regulations
governing cash in lieu of donated foods
(7 CFR Part 240) require the Secretary of
Agriculture by May 15 of each school
year to estimate the value of agricultural
commodities and other foods that will
be delivered to States during that school
year. Under the food distribution
regulations (7 CFR Part 250), these foods
are used by schools participating In the
National School Lunch Program. If the
estimated value is less than the total
level of commodity assistance
authorized under section 6[e) of the Act.
the Secretary is required by June 15 of
that school year to pay to each State
adminstermg agency funds equal to the
difference between the value of
programmed deliveries and the total
level of authorized assistance for each
State.

For school year 1984 the adjusted
minimum national average value of
donated foods or payment of cash in lieu
thereof per lunch has been established
under Section 6(e) at 11.50 cents per
lunch (48 FR 32841). In accordance with
this requirement, a national entitlement
of $432,178,070 m commodities was
established for school year 1984. The
Secretary has determined that at least
that amount was available for delivery
nationally by June 30,1984, to meet the
mandated level of assistance.

Notice is hereby given, therefore, that
no shortfall cash payments will be made
for the school year ending June 30,1934.

This notice contains no reporting or
recordkeeping provision necessitating
clearance by the Office of Management
and Budget.
(Catalog of Federal Domestic Assistance No.
10.550)

Dated. June 22,194.

Robert E. Leard,
Administrator. Food andNuXition Serrice.
IFR DE 4-17410- d 0--3-; a.n=]
1s1wiia CODE 3410-SO-M

Fiscal Year 1984; Food Stamp Program
State and Locl Demonstration Project
Initiatives

AGEI:CY: Food and Nutrition Service,
USDA.
ACTIOJ: General Notice.

SU. MARY: With this Notice the Food
and Nutrition Service (FNS) announces
the award of funds by Cooperative
Agreement to assist State and local
Food Stamp Program admimistrative
jurisdictions In demonstrating improved
practices for reducing error in
certification of program benefits. These
projects are conducted under the
authority of Section 17 of the 1977 Food
Stamp Act, as amended. Public comment
is invited.

This Notice is divided into two parts.
Part I explains General Considerations
such as background information, the
selection process, and public comments.
Part Hi is a Description of Demosntration
Project Activities which discusses the
specific projects and their basis and
purpose.
DATE: Comments must be received by
July 30,1931 to ensure consideration.
ADDRESS: Comments should be
submitted to Ms. Patricia Warner, Chief;
Legislative Policy Planning and
Demonstration Branch; Program
Plannmng, Development and Support
Division; Family Nutrition Programs,
Food and Nutrition Service, USDA; 3101
Park Center Drive; Alexandria, Virgima
22302.
FOR FURTHER INFORMATION CONTACr.
Ms. Helen Jacobs, Legislative Policy
Planning and Demonstration Branch;
Program Planning, Development and
Support Division; Family Nutrition
Programs; Food and Nutrition Service.
USDA; 3101 Park Center Drive;
Alexandria, Virglina 2230Z (703 756-
3383.
SUP, LEM2NTrARY INFORMATION: In
accordance vith 7 CFR 282.5, this
General Notice establishes the specific
operational procedures and explains the
basis and purpose for the funded
demonstration projects. If comments
received in response to this notice
result, m the opunon of the Department,
in a need for significantly changed
operational procedures, an amended
General Notice advising of such changes
will be published m the Federal
Register.
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Part I-General Considerations
A. Background

In Fiscal Year 1981, FNS funded an
initial group of State and local error
reduction research and demonstration
projects. The findings concerning these
error reduction strategies have been
shared among State agencies both
directly and through professional groups
such as the American Public Welfare
Association. These final reports
increase States' contributions to the
literature and the process ofimproving
program administration.

In Fiscal Year 1984, FNS is funding
State and local demonstration projects
to test strategies to improve
management practices for reducing error
and abuse occurring in the certification
process. This is the second cycle of
solicitations intended to provide a
systematic mechamsm for improving
Food Stamp Program (FSP) certification
operations through demonstration
activities, and it continues the
framework of the earlier grants in
providing opportunities for new
developments in controlling error
through sound managerial strategies.
This is also one of many FNS actions
under the "Operation Awareness"
campaign to reduce program losses due
to fraud, waste and abuse.
B. Preapplication Selection

Thirty-seven preapplications were
received by FNS in response to the
Notice of Intent published in the Federal
Register on July 8,1983 (Vol. 48, No. 132,
page 31424]. The preapplications dealth
with specific topics within one or more
of the following areas:

(1) Fraud and Error Prevention
-Client/public education
-Development of error/fraud/abuse-

prone profiles
-Application/interview investigative

skills
-Intensive verification/prevention

strategies
-- Computer match at application

(2) Fraud and Error Detection
-Computer assisted verification and

matching techniques
-Intensive verification/detection

strategies
-Advanced training for eligibility

technicians
(3) Fraud Prosecution

-Fraud referral, prosecution and
collection

-Alternatives to financial restitution
for prosecuted food stamp fraud.

FNS compared and ranked the
preapplications according to the
technical criteria stated in the July 8,
1983, Notice. The State agencies which

had preapplications ranked in the top 15
were invited to submit full applications.
C. Application Selection

Fourteen full applications were
received byFNS in response to the
invitation to submit. FNS compared and
ranked the applications based on
criteria stated in the July 8, 1983, Notice.
The final selection of three proposals
was made based on technical merit and
available funds.

D. Public Comments
In response to the Notice of Research,

Demonstration and Evaluation projects
published in the Federal Register on
June 28,1983, which solicited comments
on these-proposed demonstration
projects, FNS received several
comments in favor of such efforts. One
commenter said that the practices being
developed to combat fraud are not
actually new approaches but are
applications of ideas that have been
tried elsewhere. This person went on to
say that because it is common for a
lapse in time to occur between the
performance of a study and the
publication of results, there is a need to
develop ways to facilitate the sharing of
this information on both a regular and
timely basis. FNS is fully cognizant of
this problem and will make every effort
to disseminate the results of all
demonstration project findings and
evaluations.

One commenter urged a focus upon
prevention-oriented projects in order to
reduce the impact of losses to fraud.
FNS agrees that preventive strategies
are effective weapons against fraud and
is testing projects which incorporate
prevention. This person also name three
administrative factors which might be
causing some administrative problems
for State and local agencies: turnover
among caseworkers, investigators and
other field staff; shifts of organizational
structures and responsibilities; and slow
channels of communication among
Federal, State and local agencies. If a
State or local agency has identified a
strategy which may remedy or eliminate
the effects of one or more of these
factors, FNS invites that agency to
submit a suggestion at any time.
E. -Classification

This Notice has been reviewed under
Executive Order 12291. The Notice will
not result in annual economic impacts of
more than $100 million or major
increases in costs or prices nor will it
have a significant adverse effect on
competition, employment productivity,
investment, or foreign trade. Further, the
Notice is unrelated to the ability of
United States based enterprises to

compete with foreign based enterprises,
Therefore, the Notice has been classified
as "non-major"

This Notice also has been reviewed in
relation to the reqirements of the
Regulatory Flexibility Act of 1980 (Pub.
'L. 96-354, 94 Stat. 1164, September 19,
1980). The Administrator of the Food
and Nutrition Service has certified that
this action will not have a significant
impact on a substantial number of small
entities.

This Notice does not contain reporting
or recordkeeping requirements subject
to approval by the Office of
Management and Budget.

F Statutory Authorities

Subsection 17(b)(1) of the Food Stamp
Act of 1977, as amended, gives the
Secretary of Agriculture the authority to"conduct on a trial basis in one or more
areas of the United States, pilot or
experimental projects designed to test
program changes that might increase the
efficiency of the Food Stamp Program
and improve the delivery of food stamp
benefits to eligible household. ..Tho
Secretary may waive the requirements
of this Act to the degree necessary for
such projects to be conducted, except
that no project shall be
implemented or provided waivers which
would lower or further restrict the
income or resource standards or benefit
levels provided pursuant to sections 5
and 8 of this Act."

Subsection 18(a)(1) of the Act, as
amended, authorizes the Secretary of
Agriculture to use funds not in excess of
one-fourth of one percentum of the
previous year's appropriations to carry
out the provisions of section 17 of the
Act.

G. Governing OMB Circulars for Grant
Administration

The FNS grant process is governed by
USDA Uniform Federal Assistance
Regulations (7 CFR Part 3015 Federal
Register Volume 46, No. 217 55636)
which primarily implement OMB
Circular A-102 "Uniform Administrative
Requirements for Grants-in-Aid to State
and Local Governments", as well as A-
87, A-21, and A-122. The application,
reporting and recordkeeping,
performance monitoring, and payment
procedures established for these
demonstration projects follow the
requirements of 7 CFR Part 3015.
Cooperators have been reminded of
their obligations under this section in
the text of the Cooperative Agreements.

H. Evaluation

FNS has contracted for a national
evaluation of this demonstration project
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effort. Such evaluation will not replace
the requirement for each individual
project to evaluate its own
demonstration project effort.
Cooperators will cooperate with the
contractor by arranging convenient
access to project staff and operations,
and to records for data collection
purposes. Additionally, FNS or its
contractor may deliver technical
assistance for project design
methodologies and report writing as
needed for maximum utility and
transferability of project results.

Part 1-Description of Demonstration
Project Activities

In seeking State and local initiatives
to fund, FNS has put a priority on new,
innovative ideas which have not yet
been attempted, have been tried only on
a very limited basis, or have yet to be
rigorously evaluated. The agency does
not provide assistance through Section
17 demonstration momes to supplement
the costs of normal program operations.

A. North Carolina State Agency-"A
Computer-Assisted Food Stamps
Eligibility Interview to Reduce Errors
andfDetect Fraud"

The goal of the North Carolina
proposal is to reduce the Food Stamp
Program error rate by improving the
eligibility interview process. The
methodology is the development, testing,
and comparison of a structured
interview format, a microcomputer-
assisted structured interview format,
and a traditional unstructured interview.
A structured interview format is a data
collection instrument that aids
interviewers in obtaimng all necessary
information to make eligibility and
allotment level determinations.

The structured interview format offers
several potential advantages over the
traditional eligibility interview: (1) It
asks relevant questions of the applicant;
(2) it requests information in a clear and
consistent manner, (3) the format can be
tailored to the circumstances of the
individual househol; (4) it ask follow-up
questions based upon prior responses to
verify internal consistency and
eliminate logical errors; (5) it aids more
efficient and effective time management
by directing the flow of questions; and
(6) it captures all necessary information
without wandering from topic to topic.
The proposed computer-assisted
structured interview employs data
processing techniques to check for
logical errors and internal consistency.
It will also provide a hard copy record
and a list of needed verifications on a
printout for the applicant.

The demonstration design is a test
and comparison of results in three

counties, with three groups per county
and each containing an equivalent
caseload. Group One applicants will be
interviewed using the structured
interview format. Group Two will be
interviewed using the nucrocomputer-
assisted structured interview format.
Group Three will be interviewed using
the current unstructured interview
techniques. The groups will be
compared according to several criteria:
case error rate; time per interview; cost
per interview; and cost/effectiveness of
treatments. Worker attitudes toward the
interview format will also be considered
in assessing the treatments.

The results of this project will give
State agencies across the country the
information they need to determine
whether implementing this or sunilar
interview techniques, software and
equipment will reduce Federal benefit
dollar losses while lowering local
administrative costs.

B. Vermont State Agency-'Error
Reduction Project"

The Vermont Department of Social
Welfare (DSW) proposes to develop and
teat a performance evaluation and error
reduction program to decrease errors
detected in the quality control process
and increase the number of fraud
referrals. The project will include the
following measures to reduce fraud and
error in the food stamp household
certification process: (1) Training for
eligibility staff in "assertive"
interviewing focused toward more
accurate eligibility and allotment
determination; (2) the development of
quality circles for District Office
eligibility staff and their superviors to
make ongoing improvements in error
and fraud reduction; (3) the
implementation of a computer-assisted
supervisory case review system to
provide information on case
determinations by unit and individual
staff; and (4) based upon the supervisory
review system findings, the
establishment of performance standards
consisting of quantitative performance
goals for line staff and their supervisors.
These measures represent an integrated
program for improving line staff
effectiveness in identifying and
eliminating Food Stamp Program errors.

These strategies will be tested in three
Vermont district offices with high or
moderate error rates. Using a pretest/
post-test comparison group framework,
any resulting change in quality control
error rates in the three experimental
offices will be compared with any
change in error rates in a control group
of three similar district offices. An
augmented quality control review will
be conducted in the experimental and

control offices to provide suffiment data
for a statistically valid comparison.
From fis data, DSW will determine
whether these techniques have the effect
of reducing quality control error levels,
and, based on the observable error rate
effects and administrative costs, will
assess their overall cost-effectiveness.
Interviews conducted with district office
staff will also provide evidence on the
effects of fraud and error reduction
training and quality circles on staff
perceptions and morale.

C. Mlaryland State Agency-'A
Communications Strategy far the
Reduction of Client Error andFraud m
Food Stamps"

This project will test whether an
intensive multi-media educational effort
regarding food stamp application rules
will result in a reduction of food stamp
client error and fraud. The -
demonstration design encompasses the
following techniques: (1) The messages
communicated to clients are geared to
correct errors due to a lack of
information, misinterpretation or
nmsrepresentation; (2) an advertising
agency w;ill be engaged to develop
brochures and audio/visual materials;
(3) the brochure(s) and audiolvisual
materials vill be used in conjunctiorf
and separately at different sites; (4)
quality control findings and other
evaluation measures will be used for
establishing wich method or
combination of methods reduces the
error rate to the greatest extent.

In their proposal, Maryland projected
that 560 applicants will (1) read a
written brochure or a pictorial-style
brochure, or (2) view a videotape, or (3)
receive exposure to combinations of
treatments. The communications vill
stress requirements expected of food
stamp applicants and recipients and the
possible penalties for failing to meet
requrements. Project evaluation will
include the extent to wich client error
rates are reduced. The results of this
study will prove whether these
interventions are useful in reducing food
stamp client error and fraud.

(91 Stat. 953 (7 U.S.C. 2o11-Z029))

(Catalo3 of Federal Domestic Assistance
Proram No. 10.551 Food Stamps)

Dated: June 22,1934.

Robert E. Leard.
Admimstr tor. FoodandNatitdon Servce.

BILLING Cos 3410-30-.U
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CIVIL RIGHTS COMMISSION

Colorado Advisory Committee;
Agenda and Notice of Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Colorado Advisory
Committee to the Commission will
convene at 9:00 a.m. and will end at
12:00 noon, on July 21, 1984, at the
Conoco, Inc., Conference Room, 555 17th
Street, 9th Floor, Denver, Colorado
80202. The purpose of the meeting is to
plan for future activities and to receive
information on the comparable pay
issue.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact the
Rocky Mountain Regional Office at (303)
844-2211.

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission..

Dated at Washington, D.C., June 26,1984.
John 1. Binkley,
Advisory Committee Management Officer.
[FR Doe. 84-17419 Filed -20-84; &45 am]
DILLNG CODE 6335-01-M

District of Columbia Advisory
Committee; Agenda and Notice of
Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the District of
Columbia Advisory Committee to the
Commission will convene at 2:00 p.m.
and-will end at 3:30 p.m., on July 19,
1984, at the U.S. Commission on Civil
Rights, Mid-Atlantic Regional Office,
2120 L Street, NW., Room 510,
Washington, D.C. 20037 The purpose of
the meeting is to discuss a proposed
project on race and sex discrimination
in housing.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact the
Mid-Atlantic Regional Office at (202)
254-6670.

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C., June 26,1984.
Johoi I. Binkley,
Advisory Committee Management Officer.
[FR Doec. 84-17420 Filed 6-28-84:8:45 am]
DILUNG CODE 6335-01-M

Utah Advisory Committee; Agenda and
Notice of Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Utah Advisory
Committee to the Comnssion will
convene at 11:00 a.m. and will end at
4:00 p.m., on July 19, 1984, at the Howard
Johnson Motor Lodge, Lisa Room, 122
W. South Temple Street, Salt Lake City,
Utah 84101. The purpose of the Meeting
is to discuss current projects and to plan
for future activities. There will also be a
mini-forum of persons interested in civil
rights issues.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact the
Rocky Mountain Regional Office at (303)
844-2211.

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C., June 26,1984.
John I. Binkley,
Advisory Committee Management Officer.
[FR Doc. 84-17421 Filed 6-28-84; 845 am]
BILNG CODE 6335-01-M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Docket No. 33-84]

Foreign-Trade Zone 74, Baltimore,
Maryland; Application for a Subzone at
Bethlehem Steel's Sparrows Point
Shipyard

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the City of Baltimore,
Maryland, grantee of Foreign-Trade
Zone 74, requesting special-purpose
subzone status for the shipyard of
Bethlehem Steel Corporation, at
Sparrows Point, Maryland, within the
Baltimore Customs port of entry. The
application was submitted pursuant to
the provisions of the Foreign-Trade
Zones Act, as amended (19 U.S.C. 81a-
81u), and the regulations of the Board
(15 CFR Part 400). It was formally filed
on June 18, 1984. The applicant is
authorized to make this proposal under
Article 23, Section 466-469 of the
Annotated Code of Maryland.

The proposed subzone is on a 215-acre
facility located on the lower east bank
of the Patapsco River, on the west side
of the Sparrows Point Peninsula, some 6
miles southeast of Baltimore. It is a
major U.S. shipyard used for the
construction, conversion, and repair of

oceangoing vessels such as oil tankers,
bulk cargo carriers, container ships, and
roll on/roll off cargo ships, as well as
offshore oil drilling platforms. The
facility currently has orders for tho
conversion of 3 container ships into 3
Maritime Prepositioning (TAKX) vessels
to be leased to the Navy. It is also
bidding for construction of six container
ships. Some 21 percent of the finiched
product material value (exclusive of
steel) on the TAKX vessel involves
foreign sourced components such as
diesel generators, boilers, pumps, air
conditioning equipment, anchors, chain,
cranes, deck machinery, hatches,
electrical gear and control consoles,
About 27 percent of the material value
(exclusive of steel) of the container
ships, is expected to be sourced abroad
and will include components similar to
those of the TAKX vessel.

Zone procedures will help Bethlehem
to reduce costs on its current orders and
to compete internationally on bids for
new projects. The benefits are related to
the fact that most of the components are
subject to significant duties, and that the
finished products, as oceangoing
vessels' are duty free.

In accordance with the Board's
regulations, an examiners committee
has been appointed to investigate the
application and report to the Board. The
committee consists of: John J. Da Ponte,
Jr. (Chairman), Director, Foreign-Trade
Zones Staff, U.S. Department of
Commerce, Washington, D.C. 20230
Edward A. Goggin, Assistant Regional
Comnussioner, U.S. Customs Service,
Northeast Region, 100 Summer Street,
Boston, MA 02110; and Colonel Gerald
C. Brown, District Engineer, U.S, Army
Engineer District Baltimore, P.O. Box
1715, Baltimore, MD 21203.

Comments concerning the proposed
subzone are invited in writing from
interested persons and organizations.
They should be addressed to the Board's
Executive Secretary at the address
below and postmarked on or before July
31, 1984.

A copy of the application is available
for public inspection at each of the
following locations:
U.S. Dept. of Commerce District Office,

415 U.S. Customhouse, Gay and
Lombard Streets, Baltimore, MD 21202

Office of the Executive Secretary,
Foreign-Trade Zones Board, U.S.
Department of Commerce, Rm. 1872,
14th and Pennsylvania Avenue, NW,,
Washington, D.C. 20230
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Dated: June 26,1984.
John 1. Da Ponte, Jr.,
Executive Secretary.
[FR noc. 84-17434 Filed 6-28-1A: 8:45 am]

EILUNG CODE 3510-25-M

[Docket No. 32-84]

Foreign-Trade Zone 26, Shenandoah,
Georgia (Atlanta Port of Entry);
Application for Subzone at Ford's Auto
Plant in Hapeville, Georgia

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Georgia Foreign-Trade
Zone, Inc., grantee of Foreign-Trade
Zone 26, requesting special-purpose
subzone status for Ford Motor
Company's automobile assembly plant
in Hapeville, Georgia, within the Atlanta
Customs port of entry. The application
was submitted pursuant to the
provisions of the Foreign-Trade Zones
Act, as amended (19 U.S.C. 81a-81u),
and the regulations of the Board (15 CFR
Part 400). It was formally filed on June
18,1984. The applicant is authorized to
make this proposal under Chapter 10,
Title 52 of the Official Code of Georgia
Annotated.

The subzone will be located at Ford's
Atlanta area auto assembly plant on a
110-acre site at 340 Henry Ford II
Avenue, Hapeville, Fulton County. Ford
is in the process of renovating the plant,
which employs 1650 persons, to produce
a new line of front-wvheel drive ars.
Although most of the parts and material
used at the plant are produced
domestically, about 3 percent of the
components such as engines, transaxles
and radios are imported.

Zone procedures will exempt Ford
from paying duties on foreign
components used for its exports. On its
domestic sales, the company will be
able to defer duty and to take advantage
of the same duty rate available to
unporters of finished autos. The averge
duty rate for the foreign components
Ford uses at its Atlanta plant is 4.9
percent whereas the rate for finished
autos is 2.7 perent. The savings from
zone procedures are expected to
contribute to Ford's efforts to reduce
plant costs, helping to make it more
competitive with auto production
facilities offshore.

In accordance with the Board's
regulations, an examiners committee
has been appointed to investigate the
application and report to the Board. The
committeee consists of: Denmis
Puccmelli (Chairman), U.S. Department
of Commerce, Washington, D.C. 20230;
Ralph C. Muser, Acting Deputy
Assistant Regional Commissioner, U.S.

Customs Service, Southeast Renion, 93
S.E. 5th Street, Miami, FL 33131; and
Colonel Daniel W. Christman, District
Engineer, U.S. Army Engineer District
Savannah, P.O. Box 889, Savannah, GA
31402.

Comments concerning the proposed
subzone are invited in writing from
interested persons and organizations.
They should be addressed to the Board's
Executive Secretary at the address
below and postmarked on or before July
31,1984.

A copy of the application is available
for public inspection at each of the
following locations:
U.S. Dept of Commerce District Office,

1365 Peachtree SL, N.E., Suite C00,
Atlanta, GA 30309

Office of the Executive Secretary,
Foreign-Trade Zones Board, U.S.
Department of Commerce, Room 1872,
14th and Pennsylvania, NW.,
Washungton, D.C. 20230
Dated: June 20, 1PE4.

John J. Da Ponte, Jr.,
Evecutive Secretary
[FE Dcr. C4-74i3Filcd D0-GLZ= If45

BILLING CODE S510-25-M

International Trade Administration

[A-588-035]

Cadmium From Japan; Final Results of
Administrative Review of Antidumping
Finding

AGENCY- International Trade
Admnistration/Import Administration,
Commerce.
ACTION: Notice of Final Results of
Administrative Review of Antidumping
Finding.

SUMMARY: On April 5,1984, the
Department of Commerce published the
preliminary results of its administrative
review of the antidumping finding on
cadmium from Japan. The review covers
the seven mowm exporters of this
merchandise to the United States and
the period August 1,1982, through July
31, 1983. There were no movn
shipments of this merchandise to the
United States during the period, and
there are no known unliquidated entries.

We gave interested parties an
opportunity to submit oral or written
comments on the preliminary results.
We received no comments. Based on our
analysis, the final results of review are
unchanged from those presented in the
prelinmary results.
EFFECTIVE DATE: June 29,1984.
FOR FURTHER INFORMATION CONTACT.

Edward Haley-or John Kugelman, Office
of Compliance, International Trade

Admlmstration, U.S. Department of
Commerce, Washington, D.C. 2023D,
telephone: (202) 377-3501.
SUPPLEMENTARY INFORMATIOFC

Background

On April 5,1934, the Department of
Commerce ("the Department"]
published in the Federal Register (49 FR
13565) the preliminary results of its
administrative review of the
antidumping finding on cadmnim from
Japan (37 FR 15760, August 4,1972]. The
Department has now complet d that
administrative review.

Scop3 of the Review -

Imports covered by the review are
shipments of cadmium, currently
classifiable under items 632.1420 and
6321440 of the Tariff Schedules of the
United States Annotated.

The review covers the seven known
exporters of Japanese cadmium to the
United States and the period August 1,
1982, through July 31,1933. There were
no kmown shipments of this
merchandise to the United States during
the period, and there are no known
unliquidated entries.

Final Results of the Review

We gave interested parties an
opportunity to comment on the
preliminary results. The Department
received no written comments or
requests for a heanng. Based on our
analysis, the final results of our reviw
are the same as those presented in the
preliminary results.

Further, the Department shall not
require a cash deposit of estimated
antidumping duties, as provide for
§ 353A8(b) of the Commerce
Regulations, on any shipment of
Japanese cadmium entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication of this notice. This deposit
requirement shall remain in effect unitl
publication of the final results of the
next administrative review. The
Department intends to begin
immediately the next administrative
review.

The Department encourages
interested parties to review the public
record and submit applications for
protective orders as early as possible
after the Department's receipt of the
requested information.

This aditunistrative review and notice
are n accordance with section 751(a)(1)
of the Tariff Act of 1930 (19 U.S.C.

Fedeal egiter/ Vo. 4 No 12 / Fida. Tne 9, 184 Noice
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1675(a)(1)) and § 353.53 of the Commerce
Regulations (19 CFR 353.53).
Alan F. Holmer,
DeputyAssistant Secretaryfor Import
Administration.
June 18,1984.
[FR Dec. 84-17342 Filed --28-04; &45 am]
BILLNG CODE 3510-OS-M

[A-583-023]

Clear Sheet Glass From Taiwan;
Preliminary Results of Administrative
Review of Antidumping Finding and
Tentative Determination To Revoke in
Part

AGENCY: International Trade
Administration/Import Administration;
Commerce.
ACTION: Notice of Preliminary Results of
Admimstrative Review of Antidumping
Finding and Tentative Determination to
Revoke in Part.

SUMMARY: The Department of
Commerce has conducted an
administrative review of the
antidumping finding on clear sheet glass
from Taiwan. The review covers three
time periods. The first involves two of
the three known manufacturers and/or
exporters and one known third-country
reseller of Taiwanese clear sheet glass
to, the United States for the period July 1,
1976, through July 31,1980. The second
and third cover all four firms generally
for consecutive periods from August 1,
1981, through July 31, 1983. We are
covering the period July 1, 1976, through
July 31,1980, because of a remand from
the Court of International Trade for
reconsideration of the results of the first
administrative review. The review
indicates the existence of dumping
margins m particular periods for certain
firms.

As a result of the review, the
Department has preliminarily
determined to assess dumping duties
equal to the calculated differences
between United States-price and foreign
market value on each firm's sales during
the periods.

Where no information was received in
response to our questionnaire we have
used best information available to
determine the assessment and estimated
antidumping duties cash deposit rates.
The Department has also tentatively
determined to revoke the finding with
respect to Hsinchu Glass Works, Inc.

Interested parties are invited to
comment on these preliminary results
and tentative determination to revoke in
part.
EFFECTIVE DATE: June 29, 1984.

FOR FURTHER INFORMATION CONTACT:
Linda L. Pasden or Susan M. Crawford,
Office of Compliance, International
Trade Administration, U.S. Department
of Commerce, Washington, D.C. 20230,
telephone: (202) 377-5255/1130.
SUPPLEMENTARY INFORMATION:

Background
On September 29,1982, the

Department of Commerce ("the
Department") published in the Federal
Register (47 FR 42769-70) the final
results of its last administrative review
of the antidumping finding on clear
sheet glass from Taiwan (36 FR 16508,
August 31,1971] and announced its
intent to conduct the next administrative
review. As required by section 751 of the
Tariff Act of 1930 ("the Tariff Act"), the
Department has now conducted that
adminstrative review. The substantive
provisions of the Antidumping Act of
1921 ("the 1921 Act") and the
appropriate Customs Service regulations
apply to all entries made prior to
January 1, 1980.

On July 21, 1983, the Court of
International Trade issued an order in
PPG v. United States, No. 81-9-01273,
Slip Op. 83-75, for the Department to
reconsider the results of its first
administrative review of the finding. The
Department published the final results
of that review on August 20, 1981 (46 FR
42315), covering the period July 1, 1979,
through July 31, 1980. In compliance with
the Court's order, we have enlarged the
review period to cover the period July 1,
1976, through July 31, 1980.

Scope of the Review
Imports covered by the review are

shipments of clear sheet glass, currently
classifiable under items 542.3120 through
542.4835 of the Tariff Schedules of the
United States Annotated.

The review covers three time periods.
The first involves two of the three
known manufacturers and/or exporters
and one known third-country reseller of
Taiwanese clear sheet glass to the
United States for the period July 1, 1976,
through July 31, 1980. The second and
third cover all four firms generally for
consecutive periods from August 1, 1981,
through July 31, 1983.

One firm, Taiwan Glass Corporation,
did not ship Taiwanese sheet glass to
the United States in any period. The
other two Taiwanese firms, Yotak
Trading Co., and Hsmchu Glass Works,
Inc., did not ship this merchandise
during the periods from August 1, 1981,
through July 31,1983. Yotak Trading was
not an exporter in the first period. The
cash deposit rate for these firms will be
the most recent rate for each firm. The
third-country reseller, Israeli

International Trade Co., Ltd., failed to
respond to our questionnaire for any
period. For this non-responsive firm we
used the best information available for
cash deposit and assessment purposes,
The best information available Is the
fair value rate.

Purchase Price

The Department used purchase price,
as defined in section 203 of the 1921 Act.
Purchase price was based on the packed
f.o.b. price to the unrelated purchasers
in the United States with a deduction for
foreign inland freight. In accordance
with section 203 of the 1921 Act, we
accounted for taxes imposed in Taiwan
but rebated or not collected by reason of
the exportation of the merchandise to
the United States. No other adjustments
were claimed or allowed.

Foreign Market Value

In calculating foreign market value the
Department used home market price, as
defined in section 205 of the 1921 Act,
Home market price was based on the
packed delivered price with adjustments
for inland freight, and differences in
stamp taxes and packing costs, We
denied claims for breakage and
differences in credit costs because of the
lack of quantification, and for
differences in physical characteristics of
the merchandise since we determined
the merchandise sold to the United
States is identical to that sold in the
home market. No other adjustments
were claimed or allowed,

Preliminary Results of the Review and
Tentative Determination to Revoke in
Part

As a result of our review, we
preliminarily determine that the
following margins exist:

me perid g!n
____e______ (percent)

Manufacturer/exporter
Hsinchu Glass Works, Inc..... 7/1176-7131180 14.8

8/1/81-7/31/02 114.85
811182-7131/83 '14,00

Ta wan Grass Corporaton ...... 7/1/76-7/31/80 a 1.0
8/1/81-7/3112 1 1.0
811i82-7/31/83 '1.0

Yotak TradIng Company ...... 8181-7/31/82 a 7.0
81/82-7/31/83 17.0

ThIrd-country retailer
(country)

Israel Internatlonal Trade Co:,
Ltd. (Israe)............ 7/1/76-7/1/80 14.80

8/80--7/31/82 14,08
8/1/82-7/31/83 14.8

,No shipments during the perod.

Hsmchu Glass Works, Inc. requested
revocation as provided for in § 353.54(a)
of the Commerce Regulations. Hsinchu
has agreed in writing to an immediate
suspension of liquidation and
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reinstatement in the finding if
circumstances develop which indicate
that clear sheet glass manufactured by
Hsmchu Glass Works, Inc. and
thereafter imported into the United
States is being sold by Hsmchu at less
than fair value. There have been no
shipments of this merchandise by
Hsmchu since September 1979, a period
of four years.

Therefore, we tentatively determine to
revoke the finding on clear sheet glass
from Taiwan with regard to Hsmchu
Glass Works, Inc. If this partial
revocation is made final, it will apply to
all unliquidated entries of this
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the date of publication of this
notice.

Interested parties may submit written
comments on these preliminary results
and tentative determination to revoke in
part within 30 days of the date of
publication of this notice and may
request disclosure and/or a hearing
within 10 days of the date of
publication. Any hearing, if requested,
will be held 45 days after the date of
publication or the first workday
thereafter. Any request for an
administrative protective order must be
made withm 5 days of the date of
publication. The Department will
publish the final results of the
administrative review including the
results of its analysis of any such
comments or hearing.

The Department shall determine, and
the U.S. Customs Service shall assess,
dumping duties on all approriate entries
with purchase dates during the periods.
Individual differences between United
States price and foreign market value
may vary from the percentages stated
above. The Department will issue
appraisement instructions directly to the
Customs Service.

Further, as provided for in § 353.48(b)
of the Commerce Regulations, a cash
deposit of estimated antidumping duties
based upon the above margins shall be
required for these firms. For future
entries from a new exporter not covered
in this or prior reviews, whose first
shipments occurred after July 31, 1983.
and who is unrelated to any reviewed
firm, a cash deposit of 14.88 percent
shall be required. These deposit
requirements are effective for all
shipments of Taiwanese clear sheet
glass entered, or withdrawn from
warehouse, for consumption on or after
the date of publication of the final
results of this review.

Tins administrative review, tentative
determination to revoke in part, and
notice are in accordance with sections
751(a)(1) and fcl of the Tariff Act (19

U.S.C. 1675(a)(1). (c)) and §§ 353.53 and
353.54 of the Commerce Regulations (19
CFR 353.53 and 353.54).
Alan F. Holmer,
DeputyAssistant SecretaryforImport
Administration.
June 19,1984
[FRDUn-4-743 FLIAO-Z3-&L C 45 w]
BILNG CODE 2510-OS-M

EA-427-001]

Sorbitol From France; Revocation In
Part of Antidumping Duty Order

AGENCY: International Trade
Administration/Import Administration,
Commerce.
ACTION: Notice of revocation in part of
antidumping duty order.

SUMMARY. The United States Court of
International Trade has affirmed the
International Trade Comussion's
negative determination on remand of
material injury to a United States
industry with respect to imports of
liquid sorbitol from France.

As a result, the Department of
Commerce is revoking the antidumping
duty order on sorbitol from France with
respect to liquid sorbitol.
EFFECTIVE DATE: June 29,1984.
FOR FURTHER INFORMATION CONTACT.
Amy F. Dale or David R. Chapman,
Office of Compliance, International
Trade Administration, U.S. Department
of Commerce, Washington, D.C. 20230;
telephone: (202) 377-1130/2923.
SUPPLEMENTARY INFORMATION:

Background
On April 9,1982, the Department of

Commerce ("the Department")
published in the Federal Register (47 FR
15391-2) an antidumping duty order on
sorbitol from France.

Imports covered by the order were all
shipments of sorbitol. Sorbitol is a
polyol produced by the catalytic
hydrogenation of sugars (glucose). It is
commercially available in two forms: (1)
Crystalline sorbitol, used in the
production of sugarless gum, candy,
groceries, and pharmaceuticals, and (2)
liquid sorbitol, used in cosmetics and
toiletries (such as toothpaste). Sorbitol
is currently classifiable under item
493.8820 of the Tariff Schedules of the
United States Annotated.

On May 7,1982, Roquette Freres
initiated a court challenge to the
Department's final affirmative
determination and the International
Trade Commission's ("ITC") final
affirmative determination of material
injury (47 FR 14981, March 29,1982). See
Roquette Freres and Roquette

Corporation r. United States, USCIT No.
82-5-00536.

The Court of International Trade
("CIT") granted the government's
motion for remand to enable the ITC to
consider in full all relevant information
then presently before it, or which would
be submitted durng the remand, to
determine whether an industry was
matenally mjured by reason of imports
of sorbitol from France being sold at less
than fair value.

On remand, the ITC determined that
an industry in the United States was
materially injured by reason of imports
of crystalline sorbitol, and was not
being materially injured, or threatened
with material unjury, by reason of
imports of liquid sorbitol.

On March 19,1934, the CIT affirmed
the ITC's remand results.

Revocation in Part of Antidumping Duty
Order

The Department. therefore, revokes
the antidumpig duty order with respect
to liquid sorbitol from France. In view of
the injunction and the Court's order of
March 19,1984, this revocation in part
applies to all unliquidated entries of
French liquid sorbitol. The Department
will instruct the Customs Service to
proceed with liquidation of entries of
liquid sorbitol vthout regard to
antidumping duties.

This revocation is in accordance with
the order of the CIT, Roquette Freres
and Roquette Corporation v. United
States, Slip. Op. 84-22, March 19,1984.
Alan F. Holmer,
DeputyAssistant Secretaryfor Import
Adminstration.
June 18. 1934.
p-, rn. ci-i7Z41 ri!-d C 2-ziM 045 =1n

Computer Systems Technical Advisory
Committee; Partially Closed Meeting

A meeting of the Computer Systems
Technical Advisory Committee will be
held July 17,1984, 3:00 p.m., Herbert C.
Hoover Building, Room 1092, 14th Street
and Constitution Avenue, N.W.,
Washmgton, D.C. The Committee
advises the Office of Export
Administration vth respect to technical
questions which affect the level of
export controls applicable to computer
systems or technology.
General Session

1. Opening remarks by the Chairman.
2. Presentation of papers or comments

by the public.
3. Review of progress on Committee's

1984 annual plan.
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4. Report on current work program of
the subcommittees:

a. Foreign Availability,
b. Hardware, and
c. Licensing Procedures.
5. New Business.
8. Action items underway.
7 Action items due at next meeting.

Executive Session
8. Discussion of matters properly

classified under Executive Order 12356,
dealing with the U.S. and COCOM
control program and strategic criteria
related thereto.

The General Session of the meeting
will be open to the public and a limited
number of seats will be available. To the
extent time permits, members of the
public may present oral statements to
the Committee. Written statements may
be submitted at any time before or after
the meeting.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on February 6,
1984, pursuant to section 10(d) of the
Federal Advisory Committee Act, as
amended by section 5(c) of the
Government In The Sunshine Act, Pub.
L. 94-409, that the matters to be
discussed m the Executive Session
should be exempt from the provisions of
the Federal Advisory Committee Act
relating to open meetings and public
participation therem, because the
Executive Session will be concerned
with matters listed m 5 U.S.C. 552b(c](1)
and are properly classified under
Executive Order 12356.

A copy of the Notice of Determination
to close meetings or portions thereof is
available for public inspection and
copying in the Central Reference and
Records Inspection Facility, Room 6628,
U.S. Department of Commerce,
Telephone: 202-377-4217 For further
information on copies of the minutes
contact Margaret A. Cornejo 202-377-
2583.

Dated. June 26, 1984.
Milton M. Baltas,
Director of TechmcalPrgrams, Office f
Export Administration.
[FR Doc. 84-17400 Filed 6-28--4; 8:45 am]

BILLING CODE 3510-DT-M

[A-580-011]

Final Determination of Sales at Less
Than Fair Value: Carbon Steel Plate
from the Republic of Korea

AGENCY: International Trade
Administration, Import Administration,
Commerce.

ACTION: Notice of final determination of
sales at less than fair value: Carbon
steel plate from the Republic of Korea.

SUMMARY: We have determined that
carbon steel plate from the Republic of
Korea (Korea) is being, or is likely to be,
sold in the United States at less than fair
value. We have notified the U.S.
International Trade Commission (ITC)
of our determination, and we have
directed the U.S. Customs Service to
continue to suspend the liquidation of
all entries of the subject merchandise
that are entered, or withdrawn from
warehouse, for consumption, on or after
the date of publication of this notice,
and to require a cash deposit or bond for
each such entry in an amount equal to
5.0 percent of the Lo.b. value of the
merchandise.
EFFECTIVE DATE: June 29,-1984.
FOR FURTHER 1INFORMATION CONTACT.
Charles Wilson, Office of Investigations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue NW., Washington,
D.C. 20230; Telephone: (202) 377-5288.
SUPPLEMENTARY INFORMATION:

Final Determination
We have determined that carbon steel

plate from Korea is being, or is likely to
be, sold in the United States at less than
fair value, as provided in section 735 of
the Tariff Act of 1930, as amended (the
Act). We have determined the weighted-
average margin of sales at less than fair
value to be .5.0 percent.

Case History
On October:31, 1983, we received a

patition from oounsel for Gilmore Steel
Corporation on behalf of the domestic
carbon steel products industrk. In
compliance with the filing requirements
jof § 353.35 ofthe Commerce Regulations
(19 CFR353.S, the petitioner alleged
that inports of carbon steel plate from
Korea are being or are likely to be, sold
in the United States at less that fair
value within the meamng of section 731
of the Act, and that these imports are
materially injuring or are threatening to
materially-injure a United States
industry. After reviewing the petition,
we determined that it contained
sufficient grounds upon-which to initiate
an antidumping investigation. We
notified the ITC of our action and
initiated such an investigation on
November19, 1983 (48 FR 53588). On
December15, 1983, the ITO determined
that there is a Teasonable indication that
imports of carbon steel plate are
materially injuring a U.S. industry (48 FR
56450).

On December 7, 1983, we presented an
antidumping questionnaire to counsel
for the Pohang Iron and Steel Co., Ltd.
(POSCO). On January 26,1984, we
received POSCO's response to the
questionnaire. From March 5 through
March 12,1984, we verified POSCO'o
questionnaire response.

On April 9,1984, we preliminarily
determined that carbon steel plate from
Korea is being, or is likely to be, sold in
the United States at less than fair value
(49 FR 14779).

Scope of Investigation

The merchandise covered by this
investigation is carbon steel plate, The
term "carbon steel plate" covers hot-
rolled carbon steel products, whether or
not corrugated or crimped; not piclded;
not cold rolled, not in coils; not cut, not
pressed, and not stamped to non-
rectangular shape; not coated orplatod
with metal and not clad, 0.1875 Inch or
more in thickness and over 8 Inches In
width; and currently provided for In
items 607.6620 and 607.6625 of the Tariff
Schedules of the United States
Annotated.

Semifinished products of solid
rectangular cross sections with a width
at least four times the thickness in the
cast condition or protessed only through
primary mill hot-rolling are not included.

Since we believe that POSCO
accounts for well over-95 percent of the
exports of this merchandise to the
United States, we limited our
investigation to this one firm. We
investigated all sales of carbon teel
plate by POSCO during the period Juno
1 throughNovember30, 19834
Fair Value Comparisons

To determine whethersales of the
subject merchandise in the Unitcd
States were made at less than fair value,
we compared the United States price
with the foreign market value.
UnitedStates Price

As provided in section 772 of the Act,
-we used the purchase price of the
subject merchandise to represent the
United States price for sales by POSCO
because the merchandise was sold to
unrelated purchasers prior to its
importation nto the United States. We
calculated the purchase price for each
United States sale on the packed, f.o.b.
or c. & f. prices to unrelated customers
in the United States. We made
deductions for 1rucking and handling
charges in Korea and, where
appropriate, for ocean freight. We made
an addition for duties rebated upon
exportation of the merchandise to the
United States. We also added the

Federal Register [Vol. 49, No. 127 P Friday. Time 29 1984 / Noting-
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amount of countervailing duty currently
being imposed on POSCO's imports of
tis merchandise into the United States
to offset an export subsidy, pursuant to
section 772(d)(1)(D) of the Act.

Foreign Market Value
In accordance with section

773(a)(1)(A) of the Act, welcalculated
foreign market value based on POSCO's
home market prices. We used POSCO's
home market prices because POSCO
made sufficient sales in the Korean
home market to form a viable basis for
fair value comparisons.

Bethlehem Steel Corp. (Bethlehem),
which entered an appearance as a party
to this proceeding within the meaning of
§ 353.12(i) of our regulations (19 CFR
353.12(i)), alleged that POSCO made
home market sales at less than the cost
of producing this merchandise witlin

- the meaning of section 773(b) of the Act.
Information that we received form
POSCO and verified indicates that all
sales prices in the home market were
greater than the cost of producing this
merchandise.

For POSCO, we calculated home
market price on the basis of the packed
f.o.b. Pohang or delivered price to
unrelated customers in the Korean home
market. We made deductions for"
handling costs and inland freight, where
appropriate. We made adjustments for
differences in merchandise in
accordance with section 773(a)(4)(C) of
the Act. Because POSCO was unable to
break out the cost of various steel extras
that accounted for all differences
between the U.S. and home market
merchandise, we used our Trigger Price
extra amounts announced on November
19, 1981 (47 FR 56841). We determined
that the Trigger Price extra amounts
were the best available information of
POSCO's cost of each extra, because
POSCO actually used our Trigger Price
extra amounts in pricing all carbon steel
plate sold to the United States. We
made circumstances of sale
adjustments, where appropriate, for
differences in credit terms, and for
differences in inspection costs. These
circumstance of sale adjustments were
made in accordance with section 353.15
of our regulations f19 CFR 353.15).

Verification
In accordance with section 776(a) of

the Act, we verified all information used
in reaching the determination in this
investigation by using standard
verification procedures, including on-
site inspection of the manufacturer's
operations and an examination of
accounting records and randomly
selected documents containing relevant
information.

Submitted Comments
The following written comments were

submitted by Bethlehem in response to
our preliminary determination:
Comment 1

Bethlehem compares POSCO's
reported f.o.b. export prices with
average, monthly f.o.b. values derived
from the Department of Commerce
import statistics and claims that
POSCO's reported prices are
significantly higher. Bethlehem argues
that this comparison raises the
likelihood either that POSCO has
reported inflated U.S. prices, or that the
general trading companies through
which POSCO exports to the United
States are reselling carbon steel plate in
the United States for less than the
reported prices between POSCO and the
trading companies. Bethlehem also cities
the indictment of a Korean trading
company, Daewoo Industrial Co., Ltd.
(Daewoo), on charges of false invoicing
(with respect to entries tendered to U.S.
Customs) as further evidence of such a
likelihood.

DOC Position

We received tis allegation after our
verification and preliminary
determination. Therefore, we subjected
the allegation to more rigorous scrutiny
than if it had been contained in the
petition or raised early in the
investigation. Because we have more
information against which to test a new
allegation, and because of the time
factor, we must have a higher threshold
of support for allegations made late in
an investigation as this was.

Bethlehem's comparisons do not take
into account the lag time between the
purchase date, the subsequent
exportation date of the merchandise,
and the date these exports are recorded
as import statistics by the Department.
This lag time is substantial and has a
distorting effect with respect to the
comparisons made by Bethlehem. In an
effort to make such comparisons more
meaningful, the Department realigned its
import statistics according to date of
purchase and found that POSCO's
reported prices were not significantly
above the average monthly import
values. We found that the average
monthly import values were comparable
to POSCO's average monthly prices. The
reason for this is that the Department's
import statistics largely reflect POSCO's
prices to general trading companies, as
opposed to the prices of general trading
companies to their customers.

Also, the Deparhnent reviewed actual
Customs documentation from which the
statistical data were derived and found

no evidence that general trading
companies were selling at lower prices
than those paid to POSCO. Based on a
through verification of POSCO's export
prices, the Department is satisfied that
these prices are not inflated. With
respect to the indictment of Daewoo, it
is irrelevant to this investigation. The
charges stem from alleged activities
wich took place prior to the period
under investigation and do not involve
the product under investigation. We
have no evidence of any fraudulent
practices involving the subject product
during the period under investigation.

Comment 2

Bethlehem argues that the Department
connot automatically permit
adjustments for differences in credit
costs absent evidence establishmg that
such costs are directly related to the
sales under consideration. Bethlehem
further contends that. absent evidence
that differences in price are caused by
differences m crpdit terms, no
adjustment should be allowed.

DOC Position

The actual payment terms for each
individual transaction sufficiently
established a direct relationship for
credit costs. Our calculation of the
credit costs incurred by POSCO for
sales in the home and U.S. markets is
based upon verified data from POSCO.
For the purposes of this investigation,
we have used the short-term borrowing
rate to calculate actual credit costs. We
do not agree with Bethlehem's agrument
that no adjustment should be made
absent evidence that the differences in
credit costs have affected the price (i.e.,
the value) of the merchandise. Because
POSCO has allowed certain home
market customers additional time to
pay, POSCO has borne additional costs.
The fact that POSCO has not directly
linked this cost to price, does not
dispose of the fact that POSCO has had
differing credit experiences in the two
markets. To the contrary, it indicates
that POSCO is absorbing its costs in
other markets relative to the Korean
market, an occurrence which the Act
was intended to address. Since use of
the cost criterion provides a means by
which to redress this situation, we have
used the differences in credit costs in
the two markets to calculate a
circumstance of sale adjustment.
Suspension of Liquidation

In accordance with section 733(d] of
the Act. we instructed the United States
Customs Service to suspend liqudation
of all entries of carbon steel plate from
Korea which are entered or withdravn
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from warehouse, for consumption, on or
after Apil 13, 1984 (48 FR 14779).
Suspension of liquidation will continue
for entries of this merchandise. In
addition, as of the date of publication of
this notice m the Federal Register, the
Customs Service shall require a cash
deposit or the posting of a bond equal to
the new estimated weighted-average
amount by which the foreign market
value of the merchandise subject to this
investigation exceeded the United
States price. This amount is 5.0 percent
of the Lo.b. value. This suspension of
liquidation will remain in ffect until
further notice.
ITC Notification

In accordance with section 735[d) of
the Act, we -will notify thelTC of our
determination. In addition, we are
making available to the ITC all
nonpnvilegtd and nonconfidential
information relting to this investigation.
We will allow the ITC access to all
privileged and confidential information
in our files, provided the ITC confirms
that it will not 'disclose such
information, either publicy or iinderan
administrative protective order, without
the written consent of the Deputy
Assistant Secretiy for Import
Administration.

The ITC will make its determination
on whether these imports are materially
injuring, or threatening to materially
injure, a U.S. industry within45 days of
the publication of flus notice. If the ITC
determines that material injury does not
exist, this proceeding will terminate and
all securities posted as a result of the
suspension of liquidation will be
refunded or cancelled. If, however, the
ITC determines that such injury does
exist, we will issue an antidumping
order, directing Customs officers to
assess an antidumping duty on carbon
steel plate, entered or withdrawn, for
consumption after the suspension of
liquidation, equal to the amount by
which the foreign market value of the
merchandise exceeds the U.S. prices.

This ;determination is being published
pursuant to section735(d) of the Act (19
U.S.C. 1673d(d)).

Dated: June 25,1984.
Alan F. Holner,
Acting Assistant Secretarzyfojr Trade
Administration.
[FR, Doc, 84-17398 Filed 6-28-4 &45amJ
BILWNG CODE 3510-O,-1

Hardware Subcommittee of the
Computor Systems Technical Advisory
Committee; Closed Meeting

A meeting of the Hardware
Subcommittee of the ComputerSystems

Technical Advisory Committee will be
held July 18, 1984, 9:30 a.m., Herbert C.
Hoover Building, Room 7808,14th Street
and Constitution Avenue NW.,
Washington, D.C. The Subcommittee
meeting will continue to its conclusion
on July 19, m Conference Room C,
Herbert C. Hoover Building. The
Hardware Subcommittee was formed to
continue the work of the Performance
Characteristics andPerformance
Measurements Subcommittee, pertaining
to f1) maintenance of the processor
performance tables and further
investigations of total systems
performance; and (2) investigation of
array Processors in terms of establishing
the significance of these devices and
determining the differences in
characteristics of various types of these
devices.

The Subcommittee will meet only in
executive session to discuss matters
properly Plasseied under Executive
Order 12356, dealing with the U.S. and
COCOM control program and strategic
criteria related thereto.

A Notice of Determination to close
meetings or portions of meetings of the
Subcommittee to the public on the basis
of 5 U.S.C. 552bfc](1) was approved on
February 6, 1984, in accordance with the
FederalAdvisory Committee AcLA
copy of the notice is available for public
inspection and copying in the Central
Reference and Records Inspection
Facility. Room B628. U.S. De partnent of
Commerce,. [202 377-4217.

For furtheifformatin contactr&
Margaret.A Comejo (202) 377--2583.
Milton M. Baltas,
Director of Techm cal Progr s, -office of
ExportAdmimszttfo.

BILNG CODE 2510-OT-M

[C-508-4011

Potassium Chloride From Israel;
Preliminary Affirmatlve Countervailing
Duty Determination

AGENCY: nternationalTrade
Administration. Import Admimstration
Department of Commerce.
ACTION: Notice of Preliminary
Affirmative Countervailing Duty
Determination.

SUMMARY. We preliminarily determine
that certain benefits which constitute
bounties orgrants within the meamng of
the countervailing duty law are being
provided to manufacturers, producers,
or exporters in Israel of potassium
chloride, as described in the "Scope of
Investigation" sertion below. The
estimated net bounty or grant is 8.71

percent advalorem. Therefore, we are
directing the U.S. Customs Service to
suspend liquidation of all entries of
potassium chloride from Israel which
are entered, or withdrawn from
warehouse, for consumption, and to
require a cash deposit or bond on these
products in the amount equal to the
estimated net bounty or grant.

If this investigation proceeds
normally, we will make our final
determination by September 10, 19M.
EFFECTIVE DATE: June 29,1984.
FOR FURTHER INFORMATION CONTACT:
John R. Binkmann, Office of
Investigations, Import Administration,
International Trade Administration, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington, D.C. 20230, telephone: (202)
377-4929.
SUPPLEMENTARY INFORMATION:

Preliminary Determination

Based upon our investigation, we
preliminarily determine there is reason
to believe or suspect that certain
benefits which constitute bounties or
grants within the meaning of section 303
of theTariff Act of1930, as amended
{the Act), are being provided to
manufacturers, producers, or exporters
in Israel of potassium chloride. For
purposes of this investigation, the
following program are preliminarily
found to confer bounties or grants:

* Investment Grants under the
Encouragement of Capital Investment
Law 5719-1959 [ECIL).

e Export Credit Funds.
For this preliminary determination, we

have used the unverified information
provided in response to our
questionnaires. We will verify all
information used in our final
determination.

The estimated bounty or grant is 8.71
percent ad ralorem.

Case History

On March 29, 1984, we received a
petition filed by AMAX Chemicals Inc.,
Lakeland, Florida, and Xerr-McGee
Chemical Corporation. Oklahoma City,
Oklahoma, on behalf of U.S.producera
of potassium chloride who represent a
major portion of that industry. In
compliance with the filing requirements
of section 355.26 of our regulations (19
CFR 355.26), the petition alleges that
manufacturers, producers, or exporters
in Israel of potassium chloride receive,
directly or indirectly, bounties or grants
within the meaning of section 303 of the
Act and that these imports are
materially injuring, or threatening to
materially injure, a U.S. industry.
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We found the petition to contain
sufficient grounds upon which to initiate
a countervailing duty investigation and,
on April 18,1984, we initiated such an
investigation (49 FR 18001). We stated
that we expected to issue a preliminary
determination by June 25,1984.

Israel is not a "country under the
Agreement" within the meaning of
section 701(b) of the Act; therefore,
section 303 of the Act applies to tlus
investigation. Since this merchandise
enters the United States duty-free and
since the international obligations of the
United States so require, section
303(a)(2) of the Act, provides that an
injury determination shall be made by
the United States International Trade
Commission (ITC].

We presented questionnaires
concerning the allegations to the
government of Israel and to Dead Sea
Works Ltd. (DSW), the only known
Israeli producer of potassium chloride,
in Washington, D.C., on April 23,1984,
and requested a response by May 23,
19B4. In a letter dated May 2, 1984, DSW
requested an extension until June 6 to
submit its response. We granted an
extension until May 29. On that date we
received responses from the Israeli
government and DSW. On May 17,1984,
we demed a government of Israel
request that we consider tlus case
extraordinarily complicated.

Scope of Investigation
The product covered by this

investigation is potassium chloride,
currently provided for under item
480.5000 of the Tariff Schedules of the
United States Annotated.

The period for which we are
measuring benefits is April 1, 1982,
through March 31,1983. In their
responses, the government of Israel and
DSW provided data for the applicable
period. We are including information in
those responses in this preliminary
countervailing duty determination.

Analysis of Pragrams
Based upon our analysis to date of the

petition and the responses to our
questionnaires, we preliminarily
determine the following:

1. Programs Preliminarily Determined to
Confer Bounties or Grants

We preliminarily determine that
bounties or grants are being provided to
DSW under the following programs:

A. ECIL Investment Grants
The purpose of "The Encouragement

of Capital Investments Law, 5719-1959
(ECIL)" is-to attract capital to Israel
with a view toward developing the
productive capacity of the national

economy, improving the balance of
payments, absorbing immi-ration, and
offsetting the economic disadvanta-es in
Israel's development areas.

Investment grants are gien as a
percentage of the investment. The
percentage varies according to the
location of a project. "Approved
projects" located in Zone A are entitled
to recieve a grant amounting to 30
percent of the total investment in fixed
assets; "approved projects" in Zone B
are entitled to receive a grant amounting
to 15 percent of the total investment
and those in Zone C are not entitled to
receive grants. Any company located in
Zone A, regardless of the industry, is
eligible for grants. Only projects that
demonstrate economic viability are
approved. The Investment Center
approves a project and provides the
commercial development banks with the
approved funds. The banks then give the
grants to the company, upon
presentation of a letter of approval of
the investment.

The DSW response states that DSW,
which is located in Zone A, received
various ECIL grants from fiscal years
(April 1-March 31) 1977 through 1982 for
the purposes of plant enlargement and
the construction of dikes and canals
used in the production of potassium
chloride. The DSW response also claims
that DSW received additional ECIL
grants from fiscal years 1979 through
1982 for the expansion of potassium
chloride production under its Makleff
Stage A and Stage B projects, but that
the product from these projects cannot
be sold to the United States.

Because ECIL investment grants are
limited to companies located in specific
regions, we preliminarily determine that
grants benfitting the production of
potassium chloride of the grades
marketable by DSW in the United States
confer countervailable bounties or
grants. We have not included those
portions of the grants for the plant
expansion, machinery, and equipment
received for Stages A and B of the
Makleff Project as countervailable
benefits since DSW has provided
support for its contention that it cannot
export potassium chloride produced by
its "cold crystallization" process to the
U.S. We plan to seek additional
information on tlus matter during
verification. However, we have included
those portions of the Makleff grants
used for the construction of dikes,
evaporating ponds and canals since
these investments do not exclusively
benefit the production of potassium
chloride by the Makleff project.

We calculated the countervailable
benefit of these grants by using the grant
methodology set out in the "Subsidies

Appendix," 49 FR 18916 (April 28,1934].
In determining the discount rate, we
concluded that suitable company
specific borrowing rates were not
available. Consequently, we used the
national average bond rate and the
national average rate of return on
equity. These numbers were based on
Bank of Israel statistics. We allocated
the grants over ten years, the average
useful life of depreciable assets used m
mining, as determined by Internal
Revenue Service tables. We then
allocated the benefits during the period
of investigation over the total sales (less
the sales from the Makleff plant] by
DSW during the period of review. We
thus determined a bounty or grant in the
amount of 1.46 percent ad valorem
exists.

We have information which states
that the ECIL law now contains
requirements that a certain percentage
of the merchandise produced as a result
of the investment must be exported in
order for the plant that receives a grant
to be considered an "approved project"
Thus, grants currently received under
the ECIL program would constitute
export subsidies. However, this change
was not m effect when the grants
mentioned above were received.

B. Evport Credit Funds.

During the period of review the Bank
of Israel provided short-term financing
to DSW through three export credit
funds: The Export Production Fund (for
woring capital loans], the Export
Shipments Fund (for accounts
receivable], and the Imports-for-Exports
Fund (to finance imported materials
used for export production]. We
calculated the countervailable benefit of
these export credit funds using the
short-term loan methodologoy set out in
the "Subsidies Appendix" (49 FR 18016
(April 26,194]].

We find short-term export loans (one
year or less] to be countervailable to the
extent that they are given at rates less
than those for comparable commercial
loans. To determine the amount of the
bounty or grant for short-term loans, we
compare the terms of the loan at issue
with a benchmark- that is, a comparable
commercial loan. Since short-teim loans
are received and repaid withm a year,
we allocate any benefits to one year
only. For our benchmark, we used the
terms and rates of the most appropriate
national average commercial method of
short-term financing. The benchmark
used for each of the export funds is
included in our description of each
program. We obtained the benchmark
interest rates used from official Bank of
Israel publications.
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1. Export Production Fund
Preferential financing is provided in

Israeli shekels and m certain foreign
currencies to exporters through the
Export Production Fund to finance the
production process for items to be
exported. The Bank of Israel manages
this fund. Financial institutions which
offer credit to exporters according to the
terms established for this fund by the
Bank of Israel may receive credit from
the Bank of Israel for the financing
which they provide.

DSW stated in its response that
during the period of review it received
Export Production Fund loans only in
shekels at an interest rate of 10.5
percent per quarter. As our benchmark
interest rate on comparable commercial
loans we used the effective interest rate
during the period of review for shekel
overdraft accounts. Since the Export
Production Fund provides loans for
export-related purposes at interest rates
significantly less than those prevailing
for comparable commercially available
loans, we prelimnnarily deterrmne that
this program confers a bounty or grant
upon the exportation of potassium
chloride.

We determined the benefits from
these loans based on a comparison of
the cost bf the Export Production Fund
financing and the cost of the comparable
commercially available financing. This
benefit was allocated over the value of
DSW's total potassium chloride exports
during the review period. On this basis,
we calculated a bounty or grant in the
amount of 4.49 percent ad valorem.

2. Export Shipments Fund

The preferential financing designed to
afford exporters the possibility of
extending credit in foreign currency to
their customers abroad is provided by
the Export Shipments Fund. The Bank of
Israel manages this fund. Financial
Institutions which offer credit to
exporters according to the terms
established for this fund by the Bank of
Israel are discharged from certain
payment obligations to the Bank of
Israel and are exempt from the credit
ceiling fixed by the Bank of Israel.

The government of Israel's response
indicates that exporters are required to
pay the Euro-currency interest rate plus
1.5 percent on loans obtained through
the Export Shipments Fund. Financing is
granted after the merchandise is shipped
upon the presentation by the exporter of
particular export documents. Up to 90
percent of the export value of the
merchandise shipped may be financed
through this fund for a period not to
exceed 6 months. Credit from this fund

is provided in the currency indicated on
the export documents.

DSW's response to our questionnaire
indicates that it was exempt from the
surcharge which the government of
Israel generally requires borrowers of
foreign currency to pay. Such
exemptions are granted for foreign
currency loans obtained through an
export credit fund. Therefore, consistent
with the position we have taken in the
first and second administrative revieWs
of Fresh Cut Roses from Israel (48 FR
36635 (1983) and 49 FR 924 (1984)), we
consider that DSW's exemption from
payment of the surcharge on its foreign
currency borrowings during the period
of review to be a countervailable export
subsidy.

To represent the interest rate on
comparable United States dollar
denominated commercial loans, we used
as our benchmark-the sum of the
applicable surcharge and the interest
rate, in dollar terms, available in Israel
on non-directed United States dollar
credit. We were not able to obtain the
interest rates available.in Israel on non-
directed credit in other foreign
currencies. For loans provided to DSW
in currencies other than United States
dollars, we used as the benchmark
interest rates on comparable
commercial loans, the interest rates
DSW received on foreign currency loans
adjusted (on a quarterly basis) by the
percentage difference by which the
interest rate on the non-directed United
States dollar benchmark (surcharge
excluded) exceeded the interest rates
DSW received on United States dollar
loans. The applicable surcharge was
then added to the foreign currency
benchmark interest rates.

We calculated the benefit of the loans
by comparing the appropriate ,
benchmark to the preferential rates of
interest obtained by DSW on its Export
Shipments Fund loans. This benefit was
allocated over the value of DSW's total
potassium chloride exports during the
review period. On this basis, we
calculated a bounty or grant in the
amount of 2.55 percent ad valorem.
3. Imports-for-Exports Fund

Through the Imports-for-Exports Fund,
preferential financing is provided in
foreign currency to exporters in order to
finance imported material used for
export production. The Bank of Israel
manages tis fund. Financial institutions
which offer credit to exporters through
this fund may receive credit from the
bank of Israel for the financing which
they provide. In its response, the
government of Israel states that
financial institutions grant credit to
exporters in foreign currency-at a rate of

interest equal to 60 percent of the Euro-
currency interest rate for the currency in
which the loan is given for a period not
to exceed I year. The Bank of Israel then
credits the financial institution's account
with an amount equal to the difference
between the rate of interest paid by the
exporter (60 percent of the Euro-
currency rate) and the Euro-currency
rate plus 1.

To represent the interest rate on
comparable commercial loans, we used
as our benchmark the United States
dollar and foreign currency benchmarks
described in the "Export Shipments
Fund" section.

We calculated the benefit of these
loans by comparing the appropriate
benchmark to the preferential rates of
interest obtained by DSW on its
Imports-for-Exports Fund loans. This
benefit was allocated over the value of
DSW's total potassium chloride exports
during the review period. On this basis,
we calculated a bounty or grant in the
amount of 0.21 percent ad valore.i,
II. Programs Preliminarily Determined
Not To Confer Bounties or Grants

We preliminarily determine that
boundies or grants are not being
provided to DSW under the following
programs:

A. Exchange Insurance Scheme.

During the priod for which we are
measunng bounties or grants, DSW's
exports were covered under the
"Exchange Rate Risk Insurance
Scheme" (EIS) offered by the
Government-owned "Israel Foreign
Trade Risks Insurance Corporation Ltd."
(IFTRIC). EIS, which is optional for all
exporters, is a mixture of exchange rate
risks, insurance, and cost escalation
coverage. It is designed to insure the
exporter against decreased payments in
its foreign currency receivables resulting
from a delay in devaluation of the
shekel with respect to a market basket
of exchange rates, relative to the
appropriation of the consumer price
index. Under EIS, if the change in the
consumer price index is larger than the
changes in the rate of the shekel
depreciation, the exporter is indemnified
by an amount equal to the difference
between the changes multiplied by the"added value" of the exports. When the
rate of depreciation is higher than the
change in the consumer price index, the
exporter compensates IFTRIC.

EIS premiums are the same for all
industries and are based on two
indicators: (a) The average anticipated
inflation rate in the buyers' countries:
And (b) the forward relation between
currencies which constitute the market

I I .....
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basket of exchange rates. based on
these indicators, the weighted premium
rates to the United States were higher
than to other countries.

While no specific information is
available at this time to determine
whether the premiums charged by
IFIIC for the EIS program are
sufficient to cover its long-term
operating expenses, our review of the
1981/82 and 1982/83 annual reports of
IFTRIC shows that in each year the
company showed an overall profit as
well as a profit from its insurance
activities. This pattern of operating
profits on its overall insurance activities
indicates that =FTRIC does charge
premiums sufficient to cover long-term
operating costs and losses. Therefore,
we preliminarily determine that the EIS
program does not confer a bounty or a
grant.

B. ECIL Partial Non-Payment of
Employer's Tax

The petition alleges that-DSW
benefits from the partial non-payment of
the employer's tax which normally
amounts to 7 percent of payroll. The
extent of non-payment depends on the
ratio between "approved" assets and
total assets.

The response states that on January 1,
198o, the employer's tax law was
amended. Since April 1,1980, the
employer's tax has not been applicable
to the productive sectors, including
industrial manufacturing firms,
agricultural farms, operation of hotels,
and the building of housing or civil
engineering related to the above
activities. As a result, DSW has not paid
an employer's tax since 1980.

Consequently, we preliminarily
determine this domestic program is not
provided by government action to a
specific enterprise or industry, or a
group of enterprises or industries; thus it
does not confer a countervailable
benefit.

I. Programs Preliminarily Determined
Not To Be Used

We preliminarily determine that the
following programs were not used by
DSW:

A. ECIL Reduction of Corporate Tax
Lability

The petition alleges that DSW's
corporate tax liability is limited to 30
percent instead of the normal 60 percent
rate and that the benefit lasts 7 years
and is prorated according to the ratio
between "approved" assets and total
assets.

The response states that "approved
projects" under ECIL are liable to pay a
30 percent corporate tax on the portion

of the "approved" fixed assets, while the
regular corporate rate for an industrial
corporation is 40 percent. and not 60
percent as alleged. The program is
administered by the Investment Center.
The response indicates that even though
DSW had profits. DSW did not receive
benefits from this program during the
period of review. Under Israeli tax law,
DSW s tax liability is consolidated with
its parent, Israel Chemicals Ltd. (ICL).
Since ICL had losses, DSW paid no
taxes.

B. Property Tax Exempion on Buildings

The petitioner alleges that DSW may
continue to benefit from the ECIL
provisions that allow eligible enterprises
a 5 year exemption from payment of %
of property taxes on building. The
petiton states that this program was
repealed by Amendment 17 of the ECIL
on August 1,1978.

The response states that the last year
that DSW used this program was 1980.
The property tax on buildings was
abolished for all taxpayers on April 1,
1981.

C. Property Tax Exemption on
Equipment

The petition alleges that the
.government of Isreal provides a 10 year
exemption from payment of 1, of the
property taxes on equipment approved
prior to repeal of flus program. The
petition states the program was repealed
by Amendment 17 of ECIL on August 1,
1978. The response states the last year
for whichDSW used tlus program was
1980. This program was abolished for all
taxpayers as of April 1.1981.

IV. Programs for Which Additional
Information Is Required

We preliminarily determine that
additional information is needed on the
following programs:

A. Preferential Ocean Freight Rates

The petition alleges that most
potassium chloride exported from Israel
to the United States (back-haul) is
shipped by Zim Navigation, which is 40
percent owned by the government of
Israel, at rates which are far lower than
the rates it charges on bulk shipments
from the United States to Israel (front-
haul). Petitioners add that the enormous
difference between the front-haul and
back-haul rates cannot be accounted for
simply as the result of the imbalance in
shipments into and out of Israel. They
are deliberately structured, at the
government of Israel's direction, to
cross-subsidize lower freight rates on
potassium chloride exports to the United
States by lugher freight rates on grain

imports (by the government of Israel]
from the United States.

The responses of DSW and the
government of Israel state that Zim
Navigation structures its ocean freight
rates on a purely commercial basis
without government of Israel
intervention and that DSW ships most of
its potassium chloride to the United
States with several private carriers at
rates equal to those it is charged by Zim
Navigation. Before determining whether
DSW has benefited from bounties or
grants due to preferential ocean freight
rates we will require additional
information.
B. Preferential Wharfage Charges

The petition alleges that the Israel
Ports Authority (IPA) subsidizes exports
by disproportionately rmsing wharfage
revenue from imports while vastly
undercharging eports and by basing
wharfage charges on value, not volume
of shipments, which favors low value
exports such as potassium chloride.

IPA was established by statute in 19 1
as a state corporation to plan, build,
develop, manage, maintain, and operate
the ports of Israel as self-supporting
enterprises. The Department noted in
Certain Steel Products from Belgium (47
FR 39304), that government ownership of
separate companies does not
necessarily preclude them from
conducting transactions on anarm's-
length basis and that our examination of
such relationships should focus on
whether prices actually charged were at
prevailing market rates. In this case,
DSW alleges that it did not benefit from
the alleged bounty or grant during the
period of review since it built and
operates its own port facilities (wharf,
terminal, conveyor and loader and thus
does not incur any wharfage charge by
IPA on export shipments. DSW does.
however, pay to IPA an annual rent for
using the port territory for its terminal as
well as general operating charges on a
cost plus basis. We will examine the
rental arrangement and operating costs
paid by DSW to IPA to determine
whether or not they were at arm's-length
and at prevailing market rates as well
the source of financing for the
construction of the wharf facilities.

Verification

In accordance with section 776(a] of
the Act, we will verify information used
in making our final determination.

Suspension of Liquidation

In accordance with section 703(d) of
the Act, we are directing the U.S.
Customs Service to suspend liquidation
of all entries of potassium chloride from
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Israel which are entered, or withdrawn
from warehouse, for consumption on or
after the date of publicatioli of this
notice in the Federal Register and to
require a cash deposit or bond for each
such entry of this merchandise from
Israel in the amount of 8.71 percent ad
valorem.

Public Comment
In accordance with § 355.35 of our

regulations, and pursuant to a request
by a party to tlus proceeding, we will
hold a public hearing to afford
interested parties an opportunity to
comment on this preliminary
determination at 10 a.m. on July 11, 1984,
at the U.S. Department of Commerce,
Conference Room A, 14th Street and
Constitution Avenue, N.W., Washington,
D.C. 20230. Individuals who wish to
participate'in this hearing must submit a
request to the Deputy Assistant
Secretary for Import Administration,
Room 3099B, at the above address by
July 3,1984. Requests should contain: (1)
The party's name, address, and
telephone number;, (2) the number of
participants; (3) the reason for attending;
and (4) a list of the issues to be
discussed. Prehearing briefs must be
submitted to the Deputy Assistant
Secretary by July 5, 1984. Oral
presentations will be limited to issues
raised in the briefs. All written views
should be filed in accordance with 19
CFR 355.34 within 30 days of this
notice's publication, at the above
address and in at least 10 copies.

Dated: June 25,1984.
Alan F. Holmer,
Deputy Asszstant SecretaryforImport
Administration.
IFR Doc. 84-1739( Filed 6-28-4; 8:45 am]
BIWNG CODE 3510-DS-M

[A-580-009]

Tubes for Tires, Other Than for Bicycle
Tires, From the Republic of Korea:
Final Determination of Sales at Not
Less Than Fair Value
AGENCY: International Trade
Administration, Import Administration,
Commerce.
ACTION: Notice.

SUMMARY: We have determined that
tubes for tires, other than for bicycle
tires, from the Republic of Korea (Korea)
are not being, nor are likely to be, sold
in the United States at less than fair
value. In addition, since we have
determined that inner tubes have not
been sold at less than fair value, the
issue of "critical circumstances" is moot
in this determination. We have notified

the U.S. International Trade
Commission (ITC) of our determination.
EFFECTIVE DATE: June 29, 1984.
FOR FURTHER INFORMATION CONTACT:
Steven Lam or Gary Taverman, Office of
Investigations, Import Administration,
International Trade Adnmstration, U.S.
Department of Commerce, 14th Street
and Constitution Avenue NW.,
Washington, D.C. 20230; telephone: (202
377-1776 or 0161..
SUPPLEMENTARY INFORMATION:

Final Determination
We have determined that tubes for

tires, other than for bicycle tires (inner
tubes) from Korea are not being, nor are
likely to be, sold in the United States at
less than fair value, as provided in
section 735 of the Tariff Act of 1930, as
amended (the Act). We have found
either no margins, or de mmimis
margins, on sales of inner tubes by all of
the firms investigated. In addition, since
we have determined that inner tubes
have not been sold at less than fair
value, the issue of "critical
circumstances" is moot in this case.

We have found that the foreign
market value of inner tubes exceeded
the United States price on 0.54 percent
of the sales we compared. These
margins ranged from 0.12 percent to
20.30 percent. The overall weighted-
average margin on all sales compared is
0.02 percent.

Case History
On August 1, 1983, we received a

petition filed by counsel for Carlisle Tire
& Rubber Company; Cooper Tire &
Rubber Company; Cupples Company,
Manufacturers; The Firestone Tire &
Rubber Company; The B. F. Goodrich
Company; The Indianapolis Rubber
Company; and the Robbins Tire &
Rubber Company, on behalf of the U.S.
industry producing uner tubes.

In accordance with the filing
requirements of section 353.36 of the
Commerce Department Regulations (19
CFR 353.36), the petitioners alleged that
inner tubes from Korea are being, or are
likely to be, sold in the United States at
less than fair value within the meaning
of section 731 of the Act, and that these
imports are materially injuring, or are
threatening to materially injure, a U.S.
industry. The petitioners also alleged
that "critical circumstances" exist m this
case.

After reviewing the petitionj we
determined that it contained sufficient
ground upon which to initiate an
antidumping investigation. We-notified
the ITC of our action and mititated such
an mvestigation on August 1, 1983 (48
FR 36637). The ITC subsequently found,

on August 25, 1983, that there Is a
reasonable indication that imports of
inner tubes are materially injuring, or
are threatening to materially Injure, a
United States industry.

The petitioner alleged that at least 18
Korean Companies either produce for
export, or export, inner tubes to the
United States. However, we Identified 2
producers whose exports account for
approximately 90 percent of the exports
of inner tubes to the United States. We
presented questionnaires in Korea to
these producers and exporters on
September 9, 1983. We received
responses from Heung-Ah Tire Ind. Co.,
Ltd. (Heung-Ah) and Dong Ah Tire Ind,,
Co., Ltd. (Dong Ah) on October 24,1983.
In addition, Shin Hung Rubber Co., Ltd.
(Shin Hung] and Hung-A Ind. Co,, Ltd,
(Hung-A) voluntarily submitted
responses to the Department's
questionnaire.

On November 18, 1983, we received a
letter from counsel for petitioners
requesting that the Department postpone
its prelimnnary determination, pursuant
to section 733(c)(1)(A); and on
November 22,1983, we postponed our
preliminary determgiation until not later
than February 6, 1984 (48 FR 53740).

On November 28,1983, counsel for
petitioners alleged that Heung-Ah and
Dong Ai were selling the subject
.merchandise in the home market at less
than the cost of production. On
November 29,1983, we presented cost of
production questionnaires to Heung-Ah
and Dong Ai and responses to the
questionnaires where received on
December 27,1983. Verification of all
information submitted to the
Department was conducted in Pusan
and Seoul, Korea during the period
January 5-14,1984. On February 10,
1984, we published our prelimihary
determination of sales at not less than
fair value (48 FR 5155). The notice stated
that, if requested, we would hold a
public hearing to afford interested
parties an opportunity to comment on
the preliminary determination. Neither
counsel for petitioners nor respondents
requested a hearing. On March 23,1984,
based on a request from counsel for
petitioners, we postponed our final
determination until not later than June
25, 1984 (48 FR 12733) in accordance
with section 735(a)(2](B) of the Act.

Scope of Investigation

The merchandise covered by this
investigation is all tubes of rubber ur
plastic for tires other than bicycle tires,
currently classified, under Items 772.59
and 772.60 of the Tariff Schedules of the
United States (1983) (TSUS).
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We investigated sales of inner tubes
by these respondents during the period
from February 1, 1983 to July 31, 1983.
Fair Value Comparision

To determine whether sales of the-
subject merchandise m the United
States were made at less than fair value,
we compared the United States price
with the foreign market value.

United States Price
As provided in section 772 of the Act,

we used the purchase price of the
subject merchandise to represent the
United States price because the
merchandise was sold to unrelated
purchasers prior to its importation into
the United States.

We calculated the purchase price for
each type of inner tube based on the
C&F, CIF, or FOB, packed price to
unrelated customers in the United
States. We made deductions, where
appropriate, for wharfage, brokerage
and handling charges, foreign inland
freight, marine insurance, U.S. customs
duties, and U.S. inland freight. We made
an addition for import duties and taxes,
assessed upon the importation of
materials used in the manufacture of
inner tubes, which were later rebated by
reason of the exportation of the
merchandise to the United States,
pursuant to section 772(d)(1)(B] of the
Act.

Foreign Market Value
In accordance with section 773(a) of

the Act, we calculated foreign market
value based on home market sales.

Petitioners alleged that sales in the
home market by Heung-Ah and Dong Ah
were at prices below the cost of
production. We examined production
costs, winch included all appropriate
costs for materials, fabrication and
general expenses. Sales below the cost
of production were found to be made
within certain size categories of inner
tubes. Where sales withn any of the
size categories were made over an
extended period of time and in
substantial quantities, and were at
prices which did not permit recovery of
all costs within a reasonable period of
time in the normal course of trade, we
disregarded these sales in our analysis
in accordance with section 773(b) of the
Act. Disregarding those sales, we found
for certain size categories of inner tubes
that sufficient sales of the particular size
were made at or above the cost of
production in the home market.
Therefore, we used those sales to
determine foreign market value. If,
withm a particular size category,
insufficient home market sales of such
or similar merchandise were made

above the cost of production, we used
sales of the next most similar home
market merchandise made at or above
the cost of producton for comparison to
United States sales, after making the
appropriate adjustments for differences
in merchandise.

We calculated the home market prices
for each size of inner tube on the basis
of delivered packed prices to unrelated
purchasers. From these prices we
deducted foreign inland freight and*
unloading charges, where appropriate.
We made adjustments, where
appropriate, for credit expenses,
advertising expenses, sales promotional
activities, and warranty/servicing
expenses, in accordance with § 353.15 of
the Commerce Regulations. We also
made adjustments, where appropriate,
for the cost of materials, labor and
direct factory overhead associated with
differences in the merchandise in
accordance with § 353.16 of the
Commerce Regulations. An adjustment
was also made, where appropriate, for
the differences between commissons on
sales to the United States and indirect
selling expenses in the home market
used as an offset to U.S. commissions, in
accordance with § 353.15(c) of the
Commerce Regulations. We also
deducted home market packing costs
and added packing costs incurred on
sales to the United States.

The following claims were disallowed
in calculating foreign market value.
Heung-Ah claimed a circumstance of
sale adjustment for an end-of-year
rebate paid to one of its customers in the
home market. In our preliminary
determination, we allowed this
adjustment. Further analysis indicates
that durmg the period of investigation,
the rebate had not yet been paid. Since
this was the first year that the rebate
had been offered by Heung-Ab, there
was no history of past payments, nor
any evidence that the rebate would be
paid. Therefore, the adjustment has
been disallowed. In our preliminary
determination, we also made
adjustments to both Heung-Ah's and
Dong Al's home market prices for costs
relating to product liability insurance.
Further analysis reveals that these costs
are general m nature, and not directly
related to specific sales. Therefore, we
have not made the adjustments for the
final determination. Both Hung-A and
Dong Ah requested a circumstance of
sale adjustment for sales promotional
expenses incurred in the home market.
However, we did not make the
adjustments because neither company
provided sufficient information directly
relating these expenses to sales of the
products under investigation. Dong Ah
also requested a circumstance of sale

adjustment for selling expenses incurred
in the home market. However, we did
not make the adjustment because the
company did not provide sufficient
information directly relating these
expenses to home market sales of the
products under investigation.

Verification

In accordance with section 776(a) of
the Act, we verified the information
used in making this determination by
using standard verification procedures.
These included on-site inspection of the
manufacturers' operations and
examination of accounting records and
selected documents containing relevant
information.

Nlegative Determination of "Critical
Circumstances"

Petitioners alleged that imports of
inner tubes present "critical
circumstances", as defined by section
733(e) of the Act. Since we have
determined that inner tubes have not
been sold in the United States at less
than fair value, the issue of "critical
circumstances" is moot in this
determination.

Petitioners' Comments

1. The Department should make a
level of trade adjustment with respect to
Heung-Ah's home market sales to
original equipment manufacturers
(OEM's) because petitioners argue that
these sales were at a different level of
trade than export sales to the United
States. In those instances where home
market sales of a particular model inner
tube were made exclusively to OEM's,
the Department should adjust those
prices for rebates and/or unloading
charges not involved in sales to other
customers. For sales of all other model
inner tubes, all OEM sales should be
disregarded when calculating a
weighted-average home market price.

DOC Positron

We have examined Heung-Ah's home
market sales and have.found (1) no
correlation between price and class of
customer, (2) no evidence indicating that
pricing differentials are due to
differences in selling costs at differeiut
levels of trade, and (3) no significant
differences in quantities sold between
"OEM's" in the home market and
"wholesalers" in the U.S. market. Our
verification indicates that Heung-Ah's
prices to each of its home market
customers were established through
negotiation with the customer. Rebates
and the payment of unloading charges
are not provided to every OEM
customer, but only to the one that

26781



Federal Register / Vol. 49, No. 127 / Fndav. tune 29. 1984 / Notices

happens to be Heung-Ah's largest
customer. Petitioners' argument is
inconsistent. While they would have us
exclude sales to OEM customers, they
do not argue that we should exclude
sales to Heung-Ah's other customers
that are not called wholesalers.
Therefore, we have determined that a
level of trade adjustment is not
warranted, and we have based the
weighted-average home market prices
on sales to all classes of customers,
including OEM's.

2. When determining whether sales in
the home market were made at prices
less than the cost of production,
Commerce erroneously compared
Heung-Ah's and Dong Ah's costs of
production with the home market prices
that included value added tax (VAT3.
The VAT should be subtracted from the
home market prices in order to properly
perform the cost/price comparison.
DOC Position

We agree. For purposes of this final
determination, we compared the cost of
production for each model of inner tube
with the home market price of that
particular model less VAT.

3. Petitioneri' contend that when
determining weighted-average home
market prices, Commerce should
disregard all home market sales of inner
tubes sold at prices that were less than
COP; and if after disregarding those
sales there are no sales of such or
similar merchandise made above cost,
then the Department should use
constructed value.
DOC Position

The statutory requirements of section
773(b) of the Act provide-that sales at
less han COP shall be disregardedm
the determination of foreign market
value if fl) the sales atissue were made
over an extended period of time and in
substantial quantities, .and (2) such sales
were not at prices which permit
recovery of all costs within a reasonable
period of time in the normal course of
trade. In practice, the Department has
generally applied a 10 percent rule-i.e.
the Department will not disregard below
COP sales if they constitute 10 percent
or less of total home market sales of the
such or similar category of merchandise.
See, Certain Steel Wire Nails from the
Republic of Korea, 42 FR 27392 f1982). In
this case, wehave considered allthe
subject merchandise to be such or
similar, within the meaning of section
771(16) of the Act. Moreover, it should
be noted that the Court of International
Trade specifically rejected an argument
similar to the petitioners', in Southwest
Florida Winter Vegetable Growers
Association, et. al. v. United-States, Slip.

Op. 84-23 (March 21,1984), finding that
Commerce had properly included below
cost sales (50 percent of home market
sales) n its determination of formgn
market value.

In this case, we found that for Dong
Ah, less than 10 percent of its totalhome
market sales were made at prices that
were less than COP. Therefore, iforfDong
Ah we included all home market sales in
our calculation of weighted-average
home market prices. With respect to
Heung-Ah, more than 10 percentifits
home market sales were made at prices
that were less than COP. Disregarding
those sales, we found for certain sizes -of
inneriubes that sufficient sales of the
particular size were made at or above
the costofproduction in the home
market. Therefore, we 'used those sales
to determine foreign market value. If,
within aparticular size -category, an.
insufficientnumber of home market
sales were made above the cost'of
production, we used sales of the-next
most similar home market merchandise
made at'or above the cost of production
for comparison to United States sales,
after making the appropriate
adjustments'for differences in
merchandise.

4. In its calculation of constructed
value, the Department should determine
the amount of SG&A expenses by i
reference to home market sales.
DOC Position

The issue is moot. We have found that
there were sufficienthome market sales
of such or similar merchandise on winch
to baseloreign market value, and
therefore the 'use of constructed value
was not necessary.

5. Petitioners zontend that both Dong
Al andiHeung-Ah have understated the
rubber partmaterial weight of theinner
tubes exported to the'United States.
They base this contention on a
comparison of-data-containedin the
respondents' submissions with
information contained mdocuments
purported to be respondents' pncelists-
Dong Ah's pricelist indicating the
declared Federal Excise -Tax (FE T)
(which is based'on weight) and Heung-
Ah's pricelistindicating tube weight.
Petitioners believe that the information
contained inthepurportedpricelists is
more reliable than that reported to the
Department by respondents because the
pricelist information constitutes
admissions against respondents'
business interests. Accordingly, the
Department should use that information
in calculating differences in
merchandise adjustments. In addition,
petitioners claim that Dong Ah has
understated the weights of its smaller
radial tubes and wants the Department

to reject Dong Ai's claimed weights of
radialtire inner tubes with rim sizes less
than 20 inches. This claim s based on
the following: (a) Petitioners'
information indicates that a radial Inner
tube contains a more costly rubber mix
and usually weighs more than a bias
tube of comparable size, (b) 'Dong Ah's
radial tubes with rim sizes greater than
20 inches are heavier than bias tubes of
similar rim size, but-Its radial and bias
tubes with rim sizes less than Zo inches
are reported to weigh the same, and (c)
all sizes of Heung-Ah's radial tubes are
heavier thanits bias tubes of similar rim
diameter.

DOCPosition

We preface our reply to this comment
by pointing outthat both Heung-Ah and
Dong Ah refute the authenticity of the
documents petitioners submitted as
pricelists, and each states that it does
not issue published pricelists in either
the domestic or U.S. markets. They
speculate that these pricelists may have
been distributed by their unrelated
trading companies in the United States
and, if that is the case, respondents
should not be held accountable for the
information contained in those
pricelists.

We have no reason to believe that the
weights reported by either respondent
have been understated. Counsel for
Dong Ah claims, and we agree, that
even assuming the authenticity of the
pricelists and the information contained
therein, the weights reported on those
pncelists:do not represent the same
weights reported bGy respondents.In
'their responses, Heung-Ah reported the
rubber partmatmral reght and Dong
Al reported the valveless tube weight.
Petitioners' pricelists aindicate lotal tube
weightncluding he weight of the valve.
Regarding-FET and the wmveght used as
itsbasm, it is our understanding that
when weighing products to determine
FET, averaging maybe used -and
therefore variances can be expected. In
reply to petitioners' claim that Dong
Ah's-smaller sze radial tubes should
weigh more than comparably sized bias
tubes, counsel for Dong Ah states that:
(a) All of its tubes (both bias undradal)
are made with the same rubber
.compaund, and (b) its smaller sized bias
and radialtubes -do weigh the same.
They feel that it is improper to compare
the 'weight of a Dong Ah-tube to the
weight of a Heung-Ah tube because the
two companies employ different
manufacturing processes. We have no
reason to reject this explanation.
Finally, at verification, Commerce
officials selected sample tubes and
weighed them as a check on the
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accuracy of the responses. No
significant discrepancies were found.

For the reasons cited above, we reject
petitioners' claim and have based
difference in merchandise adjustments
on the weights reported m the
questionnaire responses.

6. The Department's adjustments for
differences m merchandise for Heung-
Ah and Dong Ah should also include
adjustments for the use of dissimilar
valves whenever the exported inner
tubes involved a non-standard valve. In
addition, in the case of Dong Ah,
differences in merchandise adjustments
should be based on the verified cost of
production worksheets..

DOC Position
We agree and have made the

appropriate adjustments.
7 The Department should check the

accuracy of the computerized data base
and correct all data entry errors.

DOC Position
We have checked the data base and

have made the appropriate corrections.
8. Petitioners contend that we should

further investigate the accuracy of the
questionnaire responses submitted by
Heung-Ah and Dong Ah because, based
on information contained in a market
research study conducted by an
independent Korean research firm
engaged by petitioners, they have
reason to believe that these respondents
have attempted to conceal or
underreport both costs and home market
prices by significant amounts.
DOG Position

We have not found any evidence of
concealment on the part of the two
Korean respondents, nor have
petitioners submitted any
documentation (e.g., sales invoices,
customer receipts, payment records,
etc.) to support these allegations.
Commerce officials veriffed the
information submitted by Heung-Ah and
Dong Ah and were satisfied that the
information submitted to the
Department by these two respondents
was accurate. Accordingly, we
determined that no further investigation
was warranted.

9. While petitioners agree that Heung-
Ah properly allocated mixing stage costs
based on inner tube weight, they claim
that it was unreasonable for Heung-Ah
to allocate certain portions of direct
labor and factory overhead strictly
according to the time required to
vulcamze the various tube sizes. Since
the vulcamzing department is only one
of several departments involved in the
manufacture of the products under
investigation, costs could easily be

distorted among various tube sizes.
Accordingly, petitioners believe that all
processing costs excluding those costs
associated with the mixing stage should
be allocated according to department-
specific time records.

DOC Position
After receiving clarification regarding

the allocation methodology, we have
determined that Heung-Ah did, in fact.
allocate labor and overhead expenses
according to department-specific time
records for each stage of production
except for the mixing stage.

10. Petitioners agree that Dong Ah
properly allocated direct labor costs for
most departments (i.e., extrusion,
building-up, valving, vulcanizing and
inspection). However, they contend that
it was unreasonable for Dong Ah to
allocate direct labor costs for the mixing
stage according to time, and believe that
direct labor costs at this stage should be
allocated according to inner tube
weight.

DOC Position
It is our opinon that, in this particular

case, either weight or time are
acceptable methods of allocating direct
labor at the mixing stage. Dong Ah's
records are maintained on a time basis.
There does not appear to be any
justification in changing the company's
method of allocation for that one
particular department since any such
adjustments would have an immaterial
effect on total cost of production.

11. Petitioners state that it is not
reasonable for the Department to
allocate world-wide SG&A expenses
between home market and export sales
on the basis of sales proportionality
because, in the cases of both Heung-Ah
and Dong Ah, certain home market
SG&A expenses were higher as a
percentage of home market sales value
than export SG&A expenses were as a
percentage of export sales value. They
submit that the amount of SG&A
expenses included in respondent's costs
of production should not be a lower
percentage of such price which was
claimed by respondents to be eligible as
adjustments to foreign market value.

DOC Position
After comparing certain cost elements

to those claimed as circumstance of sale
adjustments, we determined that neither
Heung-Ah's nor Dong Ah's methodology
sufficiently allocated certain SG&A
expenses to home market sales of inner
tubes. After adjusting SG&A expenses to
reflect the proper allocation of these
costs, the amount of SG&A expenses
included m respondents costs of
production was reconciled with the

expenses claimed as adjustments to
foreign market value.

12. Petitioners allege that there are
additional costs of material, direct labor,
and/or factory overhead incurred in the
production of radial tire tubes, as
opposed to bias tire tubes; and believe
that these differences should be
reflected in our difference in
merchandise adjustments.

DOC Position
This claim is based solely on the

experience of a few domestic inner tube
manufacturers. We cannot assess
domestic manufacturers' production
processes and/or resulting cost changes
that are connected to the production of
radial vs. bias tire tubes. However, even
if a few domestic manufacturers" costs
are as stated by petitioners, we have no
reason to believe, nor evidence that.
respondents' cost experiences should be
the same m this particular case. We
have made adjustments for differences
between radial and bias tire tubes on
the basis of tube weight, which we
believe adequately reflects any
additional differences in costs.

Respondent Dong-Ah's Comments

1. The Department should make a
circumstance of sale adjustment for
selling and sales promotion expenses
incurred in the home market.

DOC Position

As previously stated, we did not make
the adjustments because Dong Ah did
not provide sufficient information
directly relating these expenses to home
market sales of the products under
investigation.

2. In its response to the Department's
questionnaire, Dong Ah provided cost of
production information on a quarterly
basis. For the preliminary
determination, we used the cost of
production information for whichever of
Dong Ah's two reported quarters was
higher in order to determine whether
sales were made at prices that were less
than the cost of production.

Dong Ah submits that the Department
should use the cost of production
information for the quarter m which the
sale was made, or a weighted-average of
the two quarters' costs. In response to
Dong Al's argument, petitionern believe
that. given the fact that short-term data
were used. the Department was correct
in using the higher of the two quarters'
cost of production for Dong Ah.

Petitioners further argue that the use
of short-term accounting data in our cost
of production analyses was contrary to
the Department's practice. They believe
that since short-term accounting data
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does not accurately and completely
represent costs and expenses, nor reflect
revisions and adjustments, long-term
data shouldhave been used in our cost
of production analyses.

DOC Position
It has been the Department's practice

to use weighted-average costs in a cost
of production analyses. Thus, it was not
appropriate to use the higher of the two
quarters' costs for Dong Ala in the
preliminary determination. We have,
therefore, corrected our calculation to
reflect tlus practice.

With respect to petitioners' argument
concerning the use-of long- vs short-term
data, the Department normally selects
the period it determines is most
representative of the costs incurred byn
respondent for the perod-of
investigation.-In some cases,-we have
used short-term datain vur COP
analyses. See, Hot-Rfoiled Carbon teel
Plate and Hol-Roiled Carbon Steel
Sheet from Brazil, 49.R 3102-3107
(1948) and Lightweight Polyester
Filament Fabrics from the Republic of
Korea, 49.FR 49679-49684 11983). In Ihis
particular case, we selected the period
January to June, 1983 as being
representative because there "does.not
appear to be a cyclicalnature to ihe
inner tube industry. Financial
statements were not yet available at the
time of verification because fiscal year
1983 had not been finalized.
Nonetheless, we verified theaccuracy of
the cost information for the six-month
period by reviewingzespondents'
journals andledgers.

Respondent Heung-Ah's Comments
1. In calculating financing expenses

for the cost of-production, Heung-Ah
deducted prepaid interest expense as
well as the interest associated with an
export loan, and submits that the
Department should not include -these
expensesin calculating cost of
production.

DOC Position
The Department allocates the costof

all corporate debt to the production of
the firm's total output. We -consider 'the
total financing costs in the cost oT
production of the merchandise.
Regarding prepaid interest, the expense
appears to be a normal business
expense of the company; and,belng so,
we include it in our costs in the yearin
which the company makes such
payments.

Summary of Final Results
The weighted-average margins for the

companies investigated are as follows:

Weighted-
avera ]

percent.
age

Heung-Ah itre Inl. Co.. Lid___________
Dong Ah te Ind. Co., Ltd. . . .... 0.01
Shin Hung Rubber Co., Ltd. . ......... 0.00
Hung-A Ind. Co., Ltd-..-......... .0
All other producers/manufacturers/or exporters.. 0.02

ITC Notification
In accordance with section 735(d) of

the Act, we will notify the ITC ofour
determination.

This notice is being published
.pursuant to section 735(d] ofhe Act.

Dated: June 25, 1984.

Alan F. Holmer,
-ActingAssistant Secretaryfor Trade
Administration.
IFR Dec. 64-1307Fied 6-28-64; a&4Sm]
BILLING CODE 3510-DS-M

[C-469-403]

Potassium Chloride From Spain:
PrelimlnaryAffirmative-Countermaling
DutyDetermination

AGENCY: International Trade
Adrmmstration, JmportAdmimstration,
Commerce.

ACTION: Noice of Preliminary
Affirmative Countervailing.Duty
Determination.

SUMMARY: 'e prelirmnarily determine
that certambenefits which constitute
subsidies within the meamng of the
Tariff Act of 1930, as amended (the Act],
are being:provided to manufacturers,
producers, or exporters in Spain-of
potassium-clonde.The -estimated net
subsidy is 7.54 percent ad-valorem.
Therefore, we are-directing the U.S.
Customs Service to suspend liquidation
ofall unliquidated entries otpotassumin
chloride from Spain which zre entered,
or-4vithdrawnfrom warehouse,ibr
consumpTion on or ater The date -of
publication of-this notice intheFederal
Register. The Customs Service shall
require a:cash deposit or bondon this
product in the amount equal to the
estimated net subsidy. If this
investigation proceeds normally, we will
make-our final determination by
September 10,1984.

EFFECTIVE DATE: June 29, 1984.
FOR FURTHER INFORMATION CONTACT:
Terry Lank, Office of Investigations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
D.C. 20230, telephone: (202) 377-0189.

SUPPLEMENTARY INFORMATIOJ:

Preliminary Determination

Based upon our investigation, we
preliminarily determine there is reason
to believe or suspect that-certain
benefits which-constitute subsidies
within the meaning'of section 701 of the
act are bemgprovided to manufacturers,
producers, or exporters in-Spain of
potassium chloride. The following
programs are prelimnarily determined
to confer subsidies:
" Short-term preferential loans

(provided underthe Privileged Circuit
Exporter Credits Program as working-
capital loans and export credits)

• Excessive rebates of indirect taxes on
exports under the Desgravacion Fiscal
a laExpottacion (DFE)

'We estimate the net subsidy to-be 7.54
percent rd valorem.

Case History

On March 30,1984, we received a
petition from Amax Chemical, Inc. and
Kerr-McGee Chemical Corporation filed
on behalf of the U.S. industry producing
potassium chlordeIn compliance with
the filing requirements of § 355.26 of the
Commerce Regulations 119 CFR J55.20),
petitioners alleged that manufacturers,
producers, -or exporters in Spain of
:potassium chlondexeceive, directly or
indirectly, benefits-which constitute
:ubsidies within the meaning of section
701 of the Act, and that these imports
are materially injuring, or threatening to
materially injure, a U.S. industry.

We found that thepetition contained
suffidient grounds -upon which to initiate
a countervailing duty investigation, and
on April 19, 1984, we initiated an
investigation (49 FR 18149). We stated
thatwe expected to issue aprellminary
determination 'byJune 25, 1984.

Since Spain is a "country under the
Agreement" within the meaning of
section 701(b) of the Act,-an njury
determination is required for this
investigation. On May 14, 1984, the U.S.
International Trade'Commission (ITC)
determined that there is a reasonable
indicationthat these imports are
matenally injuring, or threatening to
matenally-injure, -a U.S. industry (49 FR
21813).

We presented questionnaries
concerning the allegations to the
government of Spain at its embassy in
Washington, D.C. on April 23,1984. On
June 4, 1984, we received a response to
the questionnaire from the related
exporter, Comercial de Potasas, S.A,, on
behalf of Minas de Potasa de Suna, S.A,,
(Suria).
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Scope of Investigation

The product covered by this
investigation is potassium chloride. For
the purpose of this investigation, the
term-"potassium chloride" covers
potassium chloride, otherwise lmown as
murite of potash, as currently provided
for in item 480.50 of the Tariff Schedules
of the Uited States.

There is one known firm in:Spam
which produces potassium chloride for
export to the United States. Wehave
received information from Suna, wvich
produced 100 percent of the potassium
chloride exported to the United States
during the period of investigation,
calendar-year 1983. Since we have not
received a response from the
government of Span, we have used
Suna's response for the purposes of this
preliminary determination.

Analysis of Programs

Based upon our analysis of the
petition and Sura's response to our
questionnaire, we have preliminarily
determined the following:

L Programs Prelnm a7yDetermmed
To Confer Subszdies

We preliminarily determine that
subsidies are being provided to
manufacturers, producers, or exporters
in Spain of potassium chloride under the
programs discussed belorvi

A. Privileged Circuit Exporter Credits
Program

Petitioners alleged benefits which
constitute subsidies in the form of short-
term preferential loans. We requested
information on all short-term loans
outstanding during the period for v':hich
we are measuring subsidization. The
only preferential short-term-borrowing
reported by Suria was that obtamed
under the Pnvileged Circuit Exporter
Credits Program.

The government of Spam requires all
Spanish commercial banks to maintain a
specific percentage of their lendable
funds m privileged circuit accounts.
These funds are imade available to
exporters at preferential interest rates
through a variety of credit programs.
While there is no direct outlay of
government funds, the benefits
conferred on the compamesare the
result of a government-mandated
program to promote exports. Of the four
privileged circuit programs available to
companies, we preliminarily determine
that the respondent potassium chloride
producer benefited from the workang-
capital loans and short-term export
credit programs.

1. Working CapitalLoans. Under the
privileged circuit program, firms may

obtain working-capital loans for one
year, the total of which is not to e::cecd
a specified percentage of tbeir pr evous
year's exports. During the period of
investigation, Suria received three
workng-capital loans under tins
program. In 1933, the pn-oi.ged circuit
workng-capital loan interat rate ceiling
mandated by the government was 10
percent, mcludin- fees and
commissions.

We chose as our benchmark for 1983
the national average commercial
interest rate, which was calculated as
the average prime interest rate for one-
year loans, 17.15 percent, plus two
percentage points (reflectinn averz-e
borrowing exparience). Since the 19
percent worlang-capital loan mtrczt
rate includes fees and com misions, we
also made an addition of 0.5 percmt to
the commercial rate, which by SparuLh
law is the maxanum allow-able charge
for fees and cornmisions. Based on this
data, 'we preliminarily determirn the
national average commercial inter:et
rate to average borrow.vc: to be 19.C5
percent for one-year loans, including
fees and commissions.

To determine the benefit, we
compared the preferential interest rate
of 10 percent with the national average
commercial interest rate of 19.65

percent. This interest differential of 9.65
percent was multiplied by the total
amount of Sura's privileged circuit
working-capial loans.

The resulting product was then
allocated over the total sales value of all
exports of Suna m 1983. We
preliminarily determine that the ad
valorem subsidy for short-term ,- al0ng
capital loans to Suria is 0.61 perccnL

2. Short-Term Export Crdit. The
short-term export credit progar
provides loans for up to 90 percent of
the value of a company's export
shipments at a 10 percent interest rate
for a maximum of one year. Suria stated
that it obtained S0-day loans under this
program in 1983 to finance exports of
potassimn chloride.

We chose as our 1983 benchmark the
average national prune interest rate,
wlch was calculated as the average
prime interest rate for loans of g0 days,
16.04 percent, plus two percentage
points (reflecting average borrowvar
experience). As the 10 percent cxport
credit rate includes fees and
cominussions, we also made an addition
of 0.5 percent to the commercial rate,
which is the legally established chare
for fees and cominussions. Based on this
data, we prelimmarily determine the
national average commermal mterest
rate to average borrowers to be 18.54
percent for E0-day loans, including fees
and commissions.

We multiplied the difference b-t-:ween
the government-mndated i-tazast rate
of 10 percent and the national average
commercial interest rate by the amount
of pnvileg-d circuit export redit loans
to determine Suna's interest savings.
The intezest zvmgS3 were allocated over
the total sals value of ell e.-ports of
Suria durin g1923. We pranimari!y
determine that the ad valorem su5sidy
for short-term export credit to Surra is
1.09 percent.

B. Des.ravacion Fiscal ala Exp sion
(DFE)

Spain employs a cascading tax
system. Under this system, the
government levies a turnover tax
("IGTE") on each sale of a product
through its various stages of production.
up to (but not including] the final sale in
Spain. Upon e:portation of the product,
the government, under the DFE, rebates
both these accumulated IGTE indirect
taxes and certain final stage ta:es.

Although the Spanish government
rebates upon exportation all indirect
taxes paid under the cascading tax
system, the Tariff Act and the
Commerce Regulations allow the rebate
of only the following: (1) Indirect taxes
borne by inputs which are physically
incorporated in the exported product
(see Annex 1.1 of part 355 of the
Commerce Rejulations); and (2) indirect
taxes levied at the final stage (sea
Annex 1.2 of part 355 of the Com=mere
Regulations). If the payment upon export
exceeds the total amount of allowable
indirect taxes decribed above, the
Department considers the differeance to
be an overrebate of indirect taxes and,
therefore, a subsidy.

In flus case, we preliminarily
determine that there are no physically
incorported inputs upon which indirect
ta:es are paid. The rebate of a final
stage tax, the tax on freight, is, however,
allowable when calculating whether or
not there is an everrebate of indirect
taxes under the DFE. Based on our
analysis. we pr elimiarily determine
that the DFE rebate, less the final stage
tax, confers an ad valoram subsidy of
5.84 percent.

H. Programs P:ami=fy Datedrmad
Not To Ee Uod

We have preliminarily determined
that potassium chloride manufacturers,
producers, or exporters in Spain do not
use the following programs that were
identified in the notice of "Initiation of
Countervailing Duty Investigation of
Potassium Chloride from Spain."
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A. Certain Benefits Under the Privileged
Circuit Export Credits Program

In our analysis of the Privileged
Circuit Export Credits Program earlier in
this notice, we found that two programs,
short-term working capital loans and
short-term export credits, did provide
subsidies to the respondent. We
preliminarily determine that the two
remaining programs identified in our
notice of initiation are not used. They
are:

(1) Commercial services loans, and
(2) Prefinancing exports

B. Medium- and Long-Term Preferential
Loans

Petitioners alleged that producers of
potassium chloride are receiving
medium- and long-term preferential
financing either directly from the
government of Spain or from banks
instructed by the government of Spain.
Suria stated that it had no outstanding
medium- or long-term loans during the
period of investigation.
C. Government Equity Purchases

Petitioners alleged that producers of
potassium chloride benefited from
government of Spain purchases of equity
on terms inconsistent with commercial
considerations. Suria stated that it has
not benefited from any government
purchase of equity.
Verification

In accordance with section 776(a) of
the'Act, we will verify information used
in making our final determination.

Suspension of Liquidation
In accordance with section 703 of the

Act, we are directing the U.S. Customs
Service to suspend liquidation of all
unliquidated entries of potassium
chloride from Spain which are entered,
or withdrawn from warehouse, for
consumption, on or after the date of
publication of this notice in the Federal
Register. The Customs Service shall
require a cash deposit or the posting of a
bond for each such entry of this
merchandise in the amount of 7.54
percent ad valorem. This suspension
will remain in effect until further notice.
ITC Notification

In accordance with section 703(f) of
the Act, we will notify the ITC of our
determination. In addition, we are
making available to the ITC all
nonprivileged and nonconfidential
information relating to this
investigation. We will allow the ITC
access to all privileged and confidential
information in our files, provided the
ITC confirms that it will not disclose
such information, either publicly or

under an administrative protective
order, without the written consent of the
Deputy Assistant Secretary for Import
Administration.

The ITC will make its determination
of whether these imports are materially
injuring, or threatening to materially
injure, a U.S. industry before the latter
of 120 days after the Department makes
its prelimnary affirmative
determination or 45 days after the
Department makes its final affirmative
determination.

Public Comment
In accordance with § 355.35 of the

Commerce Department Regulations, if
requested, we will hold a public hearing
to afford interested parties an
opportunity to comment on this
preliminary determination at 10 a.m. on
August 9,1984, at the United States
Department of Commerce, Room 4830,
14th Street and Constitution Avenue,
NW., Waihmgton, DC 20230. Individuals
who wish to participate in the hearing
must submit a written request to the
Deputy Assistant Secretary for Import
Admimstration, Room 3099B, at the
above address witln 10 days of this
notice's publication. Requests should
contain: (1) The party's name, address,
and telephone number; (2) the number of
participants; (3) the reason for attending;
and (4) a list of the issues to be
discussed. In addition, prehearing briefs
in at least 10 copies must be submited to
the Deputy Assistant Secretary by
August 3,1984. Oral presentations will
be limited to issues raised m the briefs.
All written views should be filed in
accordance with 19 CFR 355.34, within 7
days after the hearing date, at the above
address and in at least 10 copies.

Dated: June 25, 1984.
Alan F. Holmer,
Deputy Assistant Secretaryfor Import
Administration.
[FR Doc. 84-17435 Filed 6-28-84; 8:45 am]
BILLING CODE 3510-DS-M

Computer Peripherals, Components
and Related Test Equipment Technical
Advisory Committee; Partially Closed
Meeting

A meeting of the Computer
Peripherals, Components, and Related
Test Equipment Technical Advisory
Committee will be held July 16,1984, at
9:30 a.m., Federal Building Room 2007,
450 Golden Gate Avenue, San Francisco,
California. The meeting will continue to
its conclusion on July 17,1984, in Room
2007, the Federal Building. The
Committee advises the Office of Export
Administration with respect to-technical
questions which affect the-level of

export controls applicable to computer
peripherals, components and related test
equipment or technology.

General Session

1. Opening remarks by the Chairman.
2. Presentation of papers or comments

by the public.
3. Technical Overview of Magnetic

Recording-Dr. G. Bate, Verbatim. This
is intended as a general technical
overview for all PTAC members and
nominees.

4. Overview of the Export Control and
the TACs-Jim Hower, Eagle Research.
This is intended as a general overview
for new and prospective members.

5. Report on the drive for Committee
membership.

6. Report by Commerce on the
distribution license.

7 Task Group on Arrays of Knowhow,
John Jory, Chairman. Work session on
the content of the first pass of technical
data.

8. Task Group on Foreign Availability,
Paul Humphrey, Chairman. Status report
by Chairman.

9. New business.
10. Develop agenda for August 7 & 8

meeting.
11. Action items underway.
12. Action items due at next meeting.

Executive Session

13. Discussions of matters properly
classified under Executive Order 12356,
dealing with the U.S, and COCOM
control program and strategic criteria
related thereto.

The general session will be open to
the public with a limited number of
seats available. A Notice of
Determination to close meetings or
portions of meeting of the Committee to
the public on the basis of 5 U.S.C.
552b(c)(1) was approved on February 0,
1984, in accordance with the Federal
advisory Committee Act. A copy of the
Notice is available for public inspection
and copying in the Central Reference
and Records Inspection Facility, Room
6628, U.S. Department of Commerce,
(202) 377-4217

For further information or copies of
the minutes contact Margaret A. CorneJo
(202) 377-2583.

Dated: June 26,1984.

Milton M. Baltas,
Director of Technical Programs, Office of
Export Administration. .
[FR Dor. 84-17441 Filed 0-28-84:8:45 am]
BILLING CODE 3510-25-M

26786



Federal Register / Vol. 49, No. 127 / Friday, June 29, 1984 / Notices

National Oceanic and Atmospheric
Administration

Gulf of Mexico Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

The Gulf of Mexico Fishery
Management Council will convene a
public meeting to review the
effectiveness of the Spiny Lobster
Fishery Management Plan {FMP), stock
assessment and provisions of the
Swordfish FMP and the Council budget.
The public meeting will convene on July
18, 1984, at 8:30 a.m., recess at
approximately 5 p.m.; reconvene on July
19, 1984, at 8:30 a.m., and adjourn at
approximately noon, at the Marriott's
Casa Marina Resort, Reynolds Street on
the Ocean, Key West, FL. For further
information contact the Gulf of Mexico
Fishery Management Council, Lincoln
Center, Suite 881, 5401 West Kennedy
Boulevard, Tampa, FL 33609; telephone:
(813) 228-2815.

Dated: June 22, 1984.
Roland Finch,
Director, Office of Fisheries Management,
National Marine Fisheries Service.
[FR Doc. 84-17382 Filed 6-28-84; 8:45 am]
BILLING CODE 3510-22-M

National Marine Fisheries Service;
Issuance of Permit

On May 4, 1984, Notice was published
in the Federal Register (49 FR 19097) that
an application had been filed with the
National Marine Fisheries Service by
the Cascadia Research Collective,
Waterstreet Building, Suite 201, 218Y2
West Fourth Street, Olympia,
Washington 98501 to take up to 1,000
harbor seals (Phoca vilulina) for
scientific research.

Notice is hereby given that on June 22,
1984, and as authorized by the
provisions of the Marine Mammal
Protection Act of 1972 (16 U.S.C 1361-
1407), the National Marine Fisheries
Service issued a Scientific Research
Permit to the Cascadia Research
Collective for the above taking subject
to certain conditions set forth therein.

The Permit is available for review in
the following offices:

Assistant Administrator for Fisheries,
National Marine Fisheries Service, 3300
Whitehaven Street, N.W., Washington
D.C.; and

Director, Northwest Region, National
Marine Fisheries Service, 7600 Sand
Point Way, N.E. BIN C15700, Seattle,
Washington 98115.

Dated: June 22, 1984.
Richard B. Roo,
Director. Office of Protected Species and
Habitat Conservation, National Marine
Fisheries Service.
[FR Doc. 84-17384 Filed 6-28-84; 8:45 am)
BILLING CODE 3510-22-M

National Marine Fisheries Service;
Modification No. 1 to Permit No. 415

Notice is hereby given that pursuant
to the provisions of § 216.33 (d) and (e)
of the Regulations Governing the Taking
and Importing of Marine Mammals (50
CFR Part 216), and § 222.25 of the
Regulations Governing Endangered
Species Permits (50 CFR Part 222),
Scientific Research Permit No. 415
issued to Mr. Jeffrey D. Goodyear, Moss
Landing Marine Laboratories, P.O. Box
223, Moss Landing, California 95039 on
May 3, 1983 (48 FR 20784) is modified as
follows:

Accordingly, Section A.1 is changed to
read:

Up to one hundred eighty (180) humpback
whales (Megaptera novaeangliae) and ninety
(90) fin whales (Balaenoptera physalus) may
be harassed in the course of skin sampling
and radio tagging activities. Of the number of
whales authorized, forty-five (45) humpback
whales may be radio tagged and 30 skin
sampled and twenty (20) fin whales may be
radio tagged and skin sampled. Of the
number of whales authorized to be taken,
fifteen (15) humpback whales and ten (10) fin
whales may be approached once to obtain a
skin sample. This authorization is over a two
(2) year period as described in the
application and modification request.

This modification becomes effective
upon publication in the Federal Register.
The Permit as modified and
documentation pertaining to the
modification are available for review in
the following offices:
Assistant Administrator for Fisheries,

National Marine Fisheries Service,
3300 Whitehaven Street, N.W.,
Washington, D.C.;

Regional Director, Southwest Region,
National Marine Fisheries, Service,
300 South Ferry Street, Terminal
Island, California 90731; and

Regional Director, Northeast Region,
National Marine Fisheries, Service, 14
Elm Street, Federal Building,
Gloucester, Massachusetts 01930.

Dated: June 20,1984.

Richard B. Roe,
Director, Office of Protected Species and
Habitat Conservation, National Marine
Fisheries Service.

(FR Doc. 84-17383 Filed 0-28-84; 8:45 am)
BILLING CODE 3510-22-M

National Technical Information
Service

Intent To Grant Exclusive Patent
License

The National Technical Information
Service (NTIS), U.S. Department of
Commerce, intends to grant to
AgBioChem, Inc. of Ortinda, California
and Cetus Corporation of Emeryville,
California a coexclusive right to practice
the invention embodied in U.S. Patent
Application S.N. 6-436,497, "T--R9, A
New Strain of Trichoderma viride. "The
patent rights in this invention have been
assigned to the United States of
America, as represented by the
Secretary of Commerce.

The proposed exclusive licenses will
be royalty-bearing and will comply with
the terms and conditions of 35 U.S.C. 209
and 41 CFR 101-4.1. The proposed
licenses may be granted unless, within
sixty days from the date of this
published Notice, NTIS receives written
evidence and argument which
establishes that the grant of the
proposed licenses would not serve the
public interest.

Inquires,'comments and other
materials relating to the proposed
license must be submitted to the Office
of Federal Patent Licensing, NTIS, Box
1423, Springfield, VA 22151.
Douglas J. Campion,
Office of Federal Patent Licensing, U.S.
Department of Commerce, National Technical
Information Service.
[FR Doc. 84-17338 Filed 8-28-84; 8:45 am]
BILLING CODE 3510-04-M

Patent and Trademark Office
Current Membership of Performance
Review Board

June 25, 1984.
This notice announces the renewal of

Richard 1. Wieland's appointment for an
additional term to expire July 12,1987,
and names a new contact person, Ms.
Carolyn P. Acree, to succeed Aaron W.
Deitch who has retired.

The current membership of the Board
is as follows:
Donald J. Quigg, Chairman, Deputy

Commissioner of Patents and Trademarks,
U.S. Patent and Trademark Office,
Washington, D.C. 20231. Term-permanent

Rene D. Tegtmeyer, Member, Assistant
Commissioner for Patents, U.S. Patent and
Trademark Office, Washington, D.C. 20231.
Term-permanent

Margaret M. Laurence, Member, Assistant
Commissioner for Trademarks, U.S. Patent
and Trademark Office, Washington, D.C.
20231. Term-permanent
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Bradford R. Huther, Member, Assistant
Commissioner for Finance and Planning,
U.S. Patent and Trademark Office,
Washington, D.C. 20231. Term-permanent

Theresa A. Brelsford, Member, Assistant
Commissioner for Administration, U.S.
Patent and Trademark Office, Washington,
D.C. 20231. Term-permanent

Samuel S. Matthews, Member, Director,
Examining Group 250, U.S. Patent and
Trademark Office, Washington, D.C. 20231.
Term-expires January 31, 1986

Richard J. Wieland, (Outside) Member,
Assistant General Counsel for Litigation,
HQ National Aeronautics and Space
Administration, Washington, D.C. 20546.
Term-expires July 12,1987

Samih N. Zaharna, Member, Director, Patent
Examing Group 160, U.S. Patent and
Trademark Office, Washington, D.C. 20231.
Term-expires January 31, 1986
Persons desiring any further /

information about the membership of
the PRB may contact Ms. Carolyn P
Acree, Personnel Officer, U.S. Patent
and Trademark Office, Washington,
D.C. 20231. Telephone (703) 557-2662.

Dated: June 25, 1984.
Gerald J. Mossinghoff,
Commissioner of Patents and Trademarks.
[FR Doe. 84-17416 Filed 6-28-84; 8:45 am)
BILWNG CODE 3510-16-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Requesting Public Comment on
Bilateral Consultations With the
Government of the People's Republic
of China

June 25,1984.
The Chairman of the Committee for

the Implementation of Textile
Agreements (CITA), under the authority
contained m E.O. 11651 of March 3, 1972,
as amended, has issued the directive
published below to the Commissioner of
Customs to be effective on June 28, 1984.
For further information contact Diana
Bass, International Trade Specialist,
(202) 377-4212.
Background

On May 30 and 31, 1984, pursuant to
the terms of the Bilateral Cotton, Wool
and Man-Made Fiber Textile Agreement
of August 19, 1983 between the
Governments of the United States and
the People's Republic of China, the
Government of the United States
requested consultations concerning
imports into the United States of apparel
products in Categories 436 (wool
dresses) and 369pt. (shop towels in
TSUSA number 366.2740),produced or
manufactured in China and exported to
the United States. Summary market

disruption statements concerning each
of these categories follow this notice.

A description of the textile categories
in terms of T.S.U.S.A. numbers was
published in the Federal Register on
December 13, 1982 (47 FR 55709), as
amended on April 7, 1983 (48 FR 15175),
May 3, 1983 (48 FR 19924) and December
14, 1983 (48 FR 55607), December 30,
1983 (48 FR 57584), and April 4,1984 (49
FR 13397).

Anyone wishing to comment or
provide data or information regarding
the treatment of these categories under
the agreement with the People's
Republic of China, or on any other
aspect thereof, or to comment on
domestic production or availability of
textile products included in these
categoriesis invited to submit such
comments or information in ten copies
to Mr. Walter C. Lenahan, Chairman,
Committee for the Implementation of
Textile Agreements, International Trade
Administration, U.S. Department of
Commerce, Washington, D.C. 20230.
Because the exact timing of the
consultations is not yet certain,
comments should be submitted
promptly. Comments or information
submitted in response to this notice will
be available for public inspection in the
Office of Textiles and Apparel, Room
3100, U.S. Department of Commerce,
14th and Constitution Avenue, NW.,
Washington, D.C., and may be obtained
upon written request.

Further comment may be invited
regarding particular comments or
information received from the public
which the Committee for the
Implementation of Textile Agreements
considers appropriate for further
consideration.

The solicitation of comments
regarding any aspect of the agreement
or the implementation thereof is not a
waiver in any respect of the exemption
contained in 5 U.S.C. 533(a)(1) relating
to matters which constitute "a foreign
affairs function of the United States."

Pursuant to the terms of the bilateral
agreement, the People's Republic of
China is obligated under the
consultation provision to limit its
exports to the United States of these
products during the indicated ninety-day
periods to the following amounts:

Category 90-day level

4i6 .............. 2,227 dozen'
36p ......... 1,283,112poundsi

I May 30, 1984-August 27, 1984.

.The People's Republic of China is also
obligated under the bilateral agreement,
if no mutually satisfactory solution is
reached during consultations, to limit its

exports to the United States during the
twelve-months following the ninety-day
consultation periods to the following
amounts:

Category 12-month level

436 ......................... 6,320 dozenI

369pt .......... ...... 4,296,657 pounds'

August 28, 1984-August 27, 1985.

The United States Government has
decided, pending a mutually satisfactory
solution, to control imports of textile

-products in Categories 436, 359pt. and
369pt. exported during the ninety-day
period at the levels described above.
The United States remains committed to
finding a solution concerning these
categories. Should such a solution be
reached in consultations with the
Government of the People's Republic of
China, further notice will be published
m the Federal Register.

In the event the limits established for
Categories 436 and 369pt. for the ninety-
day periods are exceeded, such excess
amounts, if allowed to enter at the end
of the restraint period shall be charged
to the levels (described above) defined
in the agreement for the subsequent
twelve-month periods.

Supplementary Information: On
December 22,1983 a letter to the
Commissioner of Customs was
published in the Federal Register (48 FR
56626) from the Chairman of the
Committee for the Implementation of
Textile Agreements which established
levels or restraint for certain categories
of cotton, wool and man-made fiber
textile products, produced or
manufactured in the People's Republic
of China and exported during 1984. The
notice document which proceded that
letter referred to the consultation
mechanism which applies to categories
of textile products under the bilateral
agreement, such as Categories 436 and
369pt. which are not subject to specific
ceilings and for which levels may be
established during the year. In the letter
published below, pursuant to the
bilateral agreement, the Chairman of the
Committee for the Implementation of
Textile Agreements directs the
Commissioner of Customs to prohibit
entry into the United States for
consumption, or withdrawal from
warehouse for consumption, of textile
and apparel products in Categories 430,
and 369pt., produced or manufactured in
the People's Republic of China and
exported during the indicated ninety-
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day period, in excess of the designated
levels.
Walter C, Lenahan,
Chairman, Committee for the Implementation
of TextileAgreements.

China-Market Statement

Category 436-Wool Dresses
May 1984.

U.S. imports of wool dresses, Category 436,
from China were 6,362 dozen during the year
ending March 1984. This compares with 35
dozen a year earlier. Imports during the first
quarter of 194 were 2557 dozen (an annual
rate of 10,228 dozen]; there were no imports
during the same period in 1983. China was
the second largest supplier of Category 438
during the first quarter of 1984 when it
accounted for 12.5 percent of the total
imports. Exports of the largest supplier. Hong
Kong, are subject to a specific limit under a
bilateral textile agreement.

Domestic production of Category 436 has
declined steadily since 1977 and totaled
295,00 dozen in 1932, down 5.1 percent from
1981. Imports totaled ony 33,000 dozen in 1982
but rebounded to 85,000 dozen in 1983.
Imports for the year ending March 1934 were
102,000 dozen. During the first quarter of 1984,
imports surged to 20,480 dozen, a five-fold
increase compared with the first quarter of
1983. Although the import to production ratio
was down in 1982, it probably returned to
about the 1981 level in 1983.

Eighty-one percent of the Category 436
imports from China are entered under TSUSA
No. 383.6330-knit wool dresses. The items
bemg imported from China are being entered
at duty-paid values below U.S. producer
prices for comparable items.
Category 369pL--Cotton Shop Towels

U.S. imports of Category 369pt-Cotton
Shop Towels from China were 23.5 million
towels during the first quarter of 1984. This
was more than double the imports of the
fourth quarter of 1983 and five times the
amount imported during the second quarter of
1983. During the first quarter of 1984, China
was the largest supplier, accounting for 49.6
percent of the total imports.

These imports from China are entered at
duty-paid landed values which are below the
U.S. producer price for comparable towels.
These and other factors lead the United
States Government to conclude that imports
from China are disrupting the market in the
United States for such towels.

Domestic consumption of shop towels has
been severely depressed since 1981.
Production plus imports of shop towels
declined by 19 percent from 1981 to 1983. The
number of production workers engaged in the
production of shop towels declined 29
percent from 1981 to 1983; man-hours worked
declined 34 percent. Capacity utilization in
the shop towel industry decreased from 40.8
percent in 1981 to 33.6 percent in 1983. In
spite of a two percent increase, domestic
production in 1983 was 24 percent below
1981.

Although imports declined during the years
1932 and 1983, due in part to the soft
domestic market and the action taken by the
United States on antidumping and

countervailing duty cases with specific major
suppliers of shop towels, Imports increased
substantially in 1934. Imports dLrng the firt
three months of 1934 reached 47 million units,
up 52 percent from the same period in 1933.
Imports during January-March 1934 were
higher than in any previous three month
period and on an annual basis imports vould
reach an all time high. 69 perc.nt higher than
the 1981 peak unport level. The import to
production ratio reached 151.6 percent during
the first two months of 1984.

The duty-paid value of these imports from
China are below the U.S. producer price for
comparable towels.
June 2.5,1984.

Committee for the Implcmentation of Toxtila
Agrecments
Commissioner of Customs,
Department of the Treasut34 Washmnj!on,

D.C.
Dear Mr. Commissioner. Under the terms of

Section 204 of the Agricultural Act of 190, as
amended (7 U.S.C. 185), and the
Arrangement Regarding Int-rnational Trade
in Textiles done at Geneva on December 20,
1973. as extended on December 15,1977 and
December 22.1981; pursuant to the Bilateral
Cotton, Wool and Man-Made Fiber Textile
Agreement of August 19, 1933, between the
Governments of the United States and the
People's Republic of China; and In
accordance with the provisions in Executive
Order 11651 of March 3.1972, as amended.
you are directed to prohibit, effective on June
28,1984, entry into the United Stateo for
consumption and withdrawal from
warehouse for consumption of cotton and
wool textile products in Categories 430 and
369pLt. 2, produced or manufactured in the
People's Republic of China and exported
during the indicated ninety-day periods, In
excess of the following levels of restraint-

4CS -..... Z 227 d=-'n
=

3,?3pL
t  

- 1,2M3,1t2 I:,'=133

'Tho icvcs c rctr-,l 1., - r:%i c-twi=!_ tL ,c:'t
I e') E4- 7 1H-4.

Textile products in Categorle3 430 and
369pt.1 which have been exported to the
United States prior to the first day of the
indicated ninety-day period shall not be
subject to this directive.

Textile products in Categornes 43G and
369pLt which have been releascd from the
custody of the U.S. Customs Service under
the provisions of 19 U.S.C. 14-0b) or
1484(a](1](A) prior to the efective date of this
directive shall not be denied entry und:r tGis
directive.

A description of the textile categories In
terms of TS.U.S.A. numbers was published m
the Federal rfogter on December 13,10,32 (47
FR 55709), an amended on April 7. 19I3 (468 FR
15175], May 3,1283 (43 FR 19324) and

'In Cate ory.55pt, only TSUSA numtcr
325.2740.

2The levels of restraint have not bccn eszt-Ld to
reflect any Imports eparted after ?1 iy Z3 (Cati. 42
and 369pt.q.

December 14,1933 (48 FR 55607]. December
30,1933 (48 FR 57584). and April 4,1933 (49
FR 13397).

In carrying out the above directiow, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The actions taken with respect to the
Government of the People's Republic of
China and with respect to imports to cotton
and wool textile products from China have
been determIned by the Committee for the
Implementation of Textile Agreements to
involve foreig affair functions of the United
States. Therefore. these directions to the
Commissioner of Customs. vhch are
neccssary for the Implementation of such
actions, fall within the foreign affairs
exception to the rule-makim proiisons of 5
U.S.C. 553. This letter vill be published in the
Federal register.

Sincerely,
welter C. Lenahan.
Charman, Committee fortheklmpam2niatoan
of Textile Aoreement;.
In r:7- &S-i7=3 Fdo-C3-o a:45 a1-
CILJI:a CCDZ 2310-CR-1

COMMITTEE FOR PURCHASE FROM
THE BLIND AND OTHER SEVERELY
HANDICAPPED

Procurement List 1934; Proposed
Additions

AGENCY: Committee for Purchase from
the Blind and Other Serverly
Handicapped.
ACTION: Proposed additions to
procurement lisL

so. U&MAV The Committee has received
proposals to add to Procurement List
1934 services to be provided by
workshops for the blind and other
severely handicapped.
DAmr. Comments must be received on or
before August 1. 1934.
ADDRESS: Committee for Purchase from
the Blind and Other Severely
Handicapped, Crystal Square 5, Suite
1107,1755 Jefferson Davis Highway,
Arlington, Virginia 22202.
FOR FURTH R INFORM.ATION CONTACr.
C. IV. Fletcher, (703] 557-1145.
SUPPLEME!ITAfr. I-O Z-T1TiOm This
notice is published pursuant to 41 U.S.C.
47(a)(2) 83 Stat. 77. Its purpose is
provide interested persons an
opportunity to submit comments on the
possible impact of the proposed actions.

If the Commttee aproves the prop33ed
additions, all entities of the Federal
Goverment will be required to procure
the sevices listed below from workshops
for the blind or other severely
handicapped.
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It is proposed to add the following
services to Procurement List 1984,
October 18, 1983 (48 FR 48415):
SIC 7349
Janitorial Service, John E. Moss Federal

Building, 650 Capitol Mall, Sacramento,
California

Janitorial Service, Federal Building, 51 S.W.
First Avenue, Miami, Florida

Janitorial Service, Federal Building and
Courthouse, 110 South 4th Street,
Minneapolis, Minnesota

Janitorial Service, New Border Station
Complex, Administration Building,
Champlain, New York

Janitorial Service, United States Mission to
the United Nations, 799 United Nations
Plaza, New York, New York

Janitorial Service, U.S. Courthouse,
Broadway and Mane, Portland, Oregon

Janitorial Service, Jack Brooks Federal
Building, Post Office-Courthouse, Willow
and Broadway Streets, Beaumont, Texas

Janitorial Service, Fed6ral Building, 431
Crawford Street, Portsmouth, Virginia

Janitorial Service, Richard H. Poff Federal
Building, 210 Franklin Road, S.W.,
Roanoke, Virginia

Janitorial Service, U.S. Courthouse, 1010 Fifth
Avenue, Seattle, Washington

Janitorial Service for the following buildings:
Federal Building and Courthouse, Fifth and

Ninth Streets
Federal Building, 502 Eighth Street
Hampton Warehouse, 25th and Guyan
O.L Building/GSA Motor Pool, 720 6th
Avenue

Huntington, West Virgima
C. W. Fletcher,
Executive Director.
[FR Doc. 84-i7122 Filed 6-2-84; &45 am)
BILUNG CODE 6820-33-M

DEPARTMENT OF EDUCATION

Strengthening Research L!brary
Resources Program; Application
AGENCY: Department of Education.
ACTION: Application notice.

Applications are invited for new
projects under the Strengthbiung
Research Library Resources Program for
fiscal year 1985.

Authority for this program is
contained in sections 201, 231, and 232
of the Higher Education Act of 1965, as
amended by the Education Amendments
of 1980. (20 U.S.C. 1021 et seq).

The Secretary may award a grant to a
public or private nonprofit institution,
including the library resources of an
institution of higher educatior, an
independent research library, or a State
or other public library.

The purpose of the awards is to
promote research and education of high
quality throughout the United States by
providing financial assistance that helps
the Nation's major research libraries

maintain and strengthen their
collections and make their holdings
available to other libraries whose users
have need for research materials.

Closing date for transmittal of
applications: An application for a grant
must be mailed or hand delivered on or
before November 1, 1984.

Applications delivered by mail: An
application sent by mail must be
addredsed to the U.S. Department of
Education, Application Control Center,
Attention: 84.091, Washington, D.C.
20202.

An applicant must show proof of
mailing consisting of one of the
following:

(1) A legibly dated U.S. Postal Service
postmark.

(2) A legible mail receipt with the date
of mailing stamped by the U.S. Postal
Service.

(3]'A dated- shipping label, invoice, or
receipt from a commercial carrier.

(4) Any other evidence of mailing
acceptable to the U.S. Secretary of
Education.

If an application is sent through the
U.S. Postal Service, the Secretary does
not accept either of the following as
proof of mailing: (1) A private metered
postmark, or (2) a mail receipt that is not
dated by the U.S. Postal Service

An applicant should note that the U.S.
Postal Service does not uniformly
provide a dated postmark. Before.relying
on this method, an applicant should
check with its local post office.

An applicant is encouraged to use
registered or at least first-class mail.

Each late applicant will be notified
that its application will not be
considered.

Applications delivered by hand:
Hand-delivered applications must be
taken to the U.S. Department of
Educaticn,-Application Control Center,
(Room 5573, Regional Office Building 3],
7th and D Streets, SW., Washington,
D.C.

The Application Control Center will
accept hand-delivered applications
between 8:00 a.m. and 4:30 p.m.
(Washington, D.C. time) daily- except
Saturdays, Sundays and Federal
holidays.

An application that is hand delivered
will not be acceptedby the Application
Control Center after 4:30 p.m, on the
closing date.

Program information: Evaluation
criteria and eligibility requirements for
the Strengthening Research Library -
Resources Program appear inthe Code
of Federal Regulations at 34 CFR Part
-778.

Intergovernmental Review
On June 24,1983, the Secretary

published in the Federal Register final
regulations (34 CFR Part 79, published at
48 FR 29158 et seq.) implementing
Executive Order 12372 entitled
"Intergovernmental Review of Federal
Programs." The regulations took effect
September 30,1983.

This program is subject to the
requirements of the Executive Order and
the regulations in 34 CFR Part 79. The
objective of Executive Order 12372 Is to
foster an intergovernmental partnership
and a strengthened federalism by
relying on State and local processes for
State and local government coordination
and review of proposed Federal
financial assistance.

The Executive Order-
* Allows States, after consultation

with local officials, to establish their
own process for review and comment on
proposed Federal financial assistanco,

* Increases Federal responsiveness to
State and local officials by requiring
Federal agencies to accommodate State
and local views or explain why those
views will not be accommodated, and

* Revokes OMB Circular A-95,
Transactions with nongovernmental

entities, including State postsecondary
educational institutions and federally
recognized Indian tribal governments,
are not covered by Executive Order
12372. Also excluded from coverage are
research, development, or
demonstration projects that do not have
a unique geographic focus and are not
directly relevant to the governmental
responsibilities of a State or local
government within that geographic area.

The following is the current list of
States that have established a process,
designated a single point of contact, and
have selected this program for review:

State
Alabama
Arkansas
California
Connecticut
Delaware
Florida
Georga
Hawaii
Indiana
Kansa
Kentucky
Louisiana
Maine
Massachusetts
Michigan
Missio :ppl
Missouri
Montana
Nebraska

Nevada
New Hampshire
New Jersey
New Mexico
New York
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
South Carolina
South Dakota
Termeeoo
Vermont
Virginia
Washin.ton
Wisconsin
Wyoming
Guam

Immediately upon receipt of this
notice, applicants that are governmental
entities, including local educational
agencies, must contact the appropriate
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State single point of contact to find out
about, and to comply with, the State's
process under the Executive Order.
Applicant's proposing to perform
activities in more than one State should
contact, immediately upon receipt of this
notice, the single point of contact for
each State and follow the procedures
established in those States under the
Executive Order. A list containing the
single point of contact for each State is
included in the application package for
tins program.

In States not listed above, State,
areawide, regional, and local entities
may submit comments directly to the
Department.

Any State process recommendation
and other comments submitted by a
State single point of contact and any
comments from State, areawide,
regional, and local entities must be
mailed or hand delivered by January 3,
-1985, to the following address:

The Secretary, U.S. Department of
Education, Room 4181, 84.003R, 400
Maryland Avenue, SW., Washington,
D.C. 20202. Telephone Number (202)
245-7913. (Proof of mailing will be
determined on the same basis as
applications.]

PLEASE NOTE THAT THE ABOVE
ADDRESS IS NOT THE SAME
ADDRESS AS THE ONE TO WHICH
THE APPLICANT SUBMITS ITS
COMPLETED APPLICATION. DO NOT
SEND APPLICATIONS TO THE
ABOVEADDRESS.

Available funds: For fiscal year 1985,
the Department of Education has not
requested funds for the Strengthening
Research Library Resources Program.
However, applications are invited to
allow for sufficient time to evaluate
applications and complete processing
prior to the end of the fiscal year in the
event that funds are appropriated for the
program. At the present time there are
no multi-year projects under this
program.

In fiscal year 1984, 53 grants were
awarded to major research libraries
either directly or through joint
applications. With a fiscal year 1984
appropriation of $6,000,000 each
institution received an average of
$113,000. However, the U.S. Department
of Education is not bound to a specific
number of grants or to the amount of
any grant unless that number is
specified by statute or regulations.

Application forms: Application forms
and program information packages are
expected to be ready for mailing by July
25,1984, They must be obtained by
writing to the Library Education,

Research and Resources Branch. Attn:
HEA 1I-C, U.S. Department of Education
(Room 613, Brown Building), 400
Maryland Avenue, SW., Washmton,
D.C. 20202.

An application must be prepared and
submitted m accordance with the
regulations, instructions, and forms
included m the program information
package. However, the program
information package Is only intended to
aid applicants in applying in for
assistance. Notlung in the package is
intended to impose any paperwork,
application content, reporting, or grantee
performance requirements beyond those
imposed under the statute and
regulating governing tlns program. The
Secretary urges that applicants not
submit information that is not requested.
(Approved OMB #1850-0054).

Applicable regulations: Regulations
applicable to this program include the
following:

(a) Regulations governing the
strengthening Research Library
Resources Program (34 CFR Part 778).

(b] Eduation Department General
Adminimstrative Regulations (EDGAR)
(34 CFR Parts 74, 75, 77, 78, and 79).

FOR FURTHER INFORMATION CONTACT:
For further information, contact Mr.
Frank A. Stevens or Ms. Louise
Sutherland, Library Education, Research
and Resources Branch, Division of
Library Programs, Center for Libraries
and Education Improvement, U.S.
Department of Education (Room 613,
Brown Building), 400 Maryland Avenue,
SW., Washington, D.C. 20202. Telephone
(202) 254-5090.
(20 U.S.C. 1021 et seq.]
(Catalog of Federal Domestic Assistanco
Program No. 84.091, Strengthening Recearch
Library Resources Program)

Dated. June 20, 1984.
Donald J. Senese,
AssistantSecretary, Qffice orEducational
Research and Improvement.
[FR Dr. U4-17412 Fdct C-3-C4; C£ 5

National Advisory Council on Bilingual
Education; Meeting

AGENCY: Department of Education.
ACTION: Notice of planning meeting-Ad
Hoc Subcommittee for Policies and
Procedures.

SUMMARY: This notice sets forth the
schedule and proposed agenda of
forthcoming meetings of the National

Advisory Council on Bilingual
Education. Notice of these meetings is
required under section 10(a](2] of the
Federal Advisory Committee Act. This
document is to notify the general public
of their opportunity to attend.

DATES: July 27 and 28,194-Planning
Meeting-9:00 am.-4:30 p.m., Planning
Meeting will be held at: The U.S.
Department of Education. Office of
Bilingual Education and Minority
Languages Affairs, Room 421 Reporter's
Building, 40 Maryland Avenue SW.,
Washington, D.C. 20202. Also, on August
17 and 18,1934-Planning Meeting-w-ill
be held at the same place and time as
above.

FOR FURTHER INFORMATION COnTACT:
Paul Balach, Designated Federal
Official, Room 421, Reporter's Building,
400 Maryland Avenue SW, Washington,
D.C. 20202 (202-245-2600).

SUPPLEMENTARY INFORMATION: The
National Advisory Council on Bilingual
Education is established under Section
732(a) of the Bilingual Education Act (20
U.S.C. 3242). The Council is established
to advise the Secretary of the
Department of Education concerning
matters arising in the administration of
the Bilingual Education Act and other
laws affecting the education of limited
English proficient populations.

The July 27 and 28,1924. meeting will
be held in order that the Ad Hoc
Subcommittee for Policies and
Procedures can develop an integrated
first draft of the-National Advisory
Council on Bilingual Education Policies
and Procedures Handbook.

The August 17 and 18,1984, meeting
agenda will consist of two tasks:

(1) Finalizing the proposed Policies
and Procedures Handbook

(2) Preparing a sample calendar and
agenda for Council meetings.

Records are kept of all council
proceedings, and are available for
public inspection at the Office of
Bilingual Education and Minority
Languages Affairs, Room 421, Reporter s
Building, 400 Maryland Avenue SW..
Washington. D.C. 20202 from 9 a.m. to
5:30 p.m.

Dated. June 22,1934.
Jese -L Sonano,
Director, Offke of Bilingual Education, and
Minaority La-uages Affoair.
FR.UL1-17417 F-d -23-04- 8:41

EBLqG c013E 4:C-Oi-
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. RP76-91-018 and TC84-6-
001]

Montana-Dakota Utilities Co., Filing

June 26, 1984.
Take notice that on June 22,1984, in

Docket Nos. RP76-91-018 and TC84-6-
001 pursuant to Part 154 of the
Commission's Regulations, Montana
Dakota Utilities Co. (MDU), 400 North
Fourth Street, Bismarck, North Dakota
58501, tendered for filing Seventh
Revised Sheet No. 110 to its FIERC Gas
Tariff, First Revised Volume No. 1, all as
more fully set forth in the filing which is
on file with the Commission and open to
public inspection.

On May 25,1984, MDU pursuant to the
Commission's Order Approving
Settlement issued November 30,1979, in
Docket No. RP76-91-000 andpursuant to
Part 154 of the Commission's
Regulations under the Natural Gas Act
filed revised tariff sheets for filing and
inclusion in MDU's FERC Gas Tariff,
First Revised Volume No. 1. Included in
that filing was a sheet entitled "Sixth
Revised Sheet No. 110." MDU states that
the sheet was erroneously labeled and
should have been entitled "Seventh
Revised Sheet No. 110" The instant
filing submits "Seventh Revised Sheet
No. 110" as a supplement to the May 25,
1984, filing and requests that this sheet
be substituted for the sheet previously
submitted. MDU states that there are no
other changes on the tariff sheet and the
proposed effective date is July 1, 1984.

MDU submits that copies of the filing
have been submitted to all customers
and persons listed on the official service
list.

Any person desiring to be heard or to
make any protest with reference to said
tariff sheet filing should on or before
June 29, 1984, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 385.214 or 385.211].
All protests filed with the Commission
will be considered by it in determining
the appropriate action to be taken but
will not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to

intervene in accordance with the
Commission's Rules.
Kenneth F. Plumb,
Secretary.
[FR Doc. 84-15924 Filed 8-28-84; 8:45 am]

BILUNG CODE 6717-01-M

Southeastern Power Administration

Order Confirming and Approving
Power Rates on an Interim Basis
AGENCY: Department of Energy,
Southeastern Power Admimstration
(SEPA).
ACTION: Notice of approval on an
interim basis of Cumberland Basin
Projects' rates.

SUMMARY: On June 21,1984, the Deputy
Secretary confirmed and approved, on
an interim basis, seven rate schedules,
CBR-1-A, CSI-1-A, CEK-1-A, CC-1-A,
CM-1-A, CK-jI-A and CTV-1-A, for
Cumberland Basin Projects' power. The
rates were approved on an interim basis
through June 30, 1984, and are subject to
confirmation and approval by the
Federal Energy Regulatory Commission
on a final basis.
DATES: Approval of rates on an interim
basis is effective on.July 1, 1984.
FOR FURTHER INFORMATION CONTACT.
Leon Jourolmon, Jr., Director, Division of
Fiscal Operations, Southeastern Power
Administration, Department of Energy,
Samuel Elbert Building, Elberton,
Georgia 30635.
SUPPLEMENTARY INFORMATION: The
Federal Energy Regulatory Cbmnission
by Order issued October 26, 1983, in
Docket No. EF83-3021 confirmed and
approved Wholesale Power Rate
Schedules CR-1-E and CR-2-E and CR-
2-E through June 30,1984. On August 31,
1983, the Federal Energy Regulatory
Commission confirmed and approved
Wholesale Rate Schedule LP-1-A
through June 30, 1984. Rate Schedules
CBR-1-A, CEK-1-A, CSI-1-A, and
CTV-1-A replace CR-1-E, CR-2-E and
LP-1-A.

Issued mn Washington, D.C., June 21,1984.
Danny J. Boggs,
Deputy Secretary.

In the matter of: Southeastern Power
Administration-Cumberland Basin
Projects' Power Rates, Order Confirming
and Approving Power Rates on an
Interim Basis; Rate Order No. SEPA-19.

Pursuant to Sections 302(a) and 301(b)
of the Department of Energy
Organization Act, Pub. L. 95-91, the
functions of the Secretary of the Interior
and the Federal Power Commission
under Section 5 of the Flood Control Act
of 1944, 16 U.S.C. 825s, relating to the

Southeastern Power Administration
(SEPA) were transferred to and vested
in the Secretary of Energy. By
Delegation Order No. 0204-108, effective
December 14, 1983, 48 FR 55604
(December 14, 1983), the Secretary of
Energy delegated to the Administrator
the authority to develop power and
transmission rates, and delegated to the
Deputy Secretary the authority to
confirm, approve, and place ip effect
such rates on an interim basis and
delegated to the Federal Energy
Regulatory Commission (FERO) the
authority to confirm, approve, and place
in effect on a final basis or to
disapprove rates developed by the
Administrator under the delegation. This
rate order is issued pursuant to the
delegation to the Deputy Secretary.
Background

Power from the Cumberland Basin
Projects is presently sold under
Wholesale Power Rate Schedules CR-1-
E and CR-2-E confirmed and approved
through June 30, 1984. These rate
schedules were approved by the Federal
Energy Regulatory Commission by order
issued October 26, 1983, for a period
beginning July 1, 1983, and ending June
30, 1984.

Power from the Laurel Project is
presently sold under Wholesale Power
Rate Schedule LP-1-A confirmed and
approved through June 30, 1984, This
rate schedule was approved by the
Federal Energy Regulatory Commission
by Order issued August 31, 1983, for a
period beginning July 1. 1983, and ending
June 30, 1984.

Public Notice and Comment
Opportunities for public review and

comment on revised Rate Schedules
CBR-1-A, CSI-1-A, CEK-1-A, CC-i-A,
CM-1-A, CK-1-A, and CTV-1-A,
proposed for use during the period July
1, 1984, through June 30, 1989, were
announced by Notice published in the
Federal Register on March 12,1984, and
all customers were notified by mail. A
Public Information and Comment Forum
was held in Nashville, Tennessee, on
April 18, 1984, and written comments
were invited by the Notice through May
11, 1984. Oral comments were presented
at the forum and writfen comments were
received prior to May 12, 1984. Exhibit
A-4 is a transcript of the hearing which
includes the oral comments. Exhibit A-5
includes the written comments and a
review of all of the comments.
Discussion

System Repayment
An examination of SEPA's system

power repayment study, prepared in
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April 1984 for the Cumberland Basr
Projects, reveals that with an annual
revenue increase of $7,670,C00 over the
current revenues shown in a previous
March 1984 SEPA repayment study, all
system power costs are paid withm their
repayment life. Additionally, it appears
that Rate Schedules CBR-1-A. CSI-i-A,
CEK-I-A, CC-1-A, CM-1-A, CK-1-A.
and CTV-1-A, are designed so as to
produce revenue adequate to recover on
a timely basis all system power costs.
The Administrator of SEPA has certified
that the rates are consistent with the
applicable law and-that they are the
lowest possible rates to customers
consistent with sound business
principles.

Rate Design

The rate schedules were designed
after giving careful consideration to five
major areas. These areas are the
allocation of revenues between capacity
and energy, the Barldey-Kentucky Canal
situation, wheeling, capacity reduction
beyond the Administralor's control, and
losses. A detailed revenue recovery
study is shown as Exhibit C-i1.

Environmental Impact

SEPA has reviewed the possible
environmental impacts of the rate
adjustment under consideration and has
concluded with Departmental
concurrence that, because the increased
rates would not significantly affect the
quality of the human environment
withm the meaning of the National
Environmental Policy Act of 19, the
proposed action is not a major Federal
action for which preparation of an
Environmental Impact Statement is
required.

Availabiity of Infoiniation

Informafion regarding these rates
including studies, and other supporting
materials is available for public review
in the offices of Southeastern Power
Administration, Samual Elbert Building,
Elberton, Georgia 30635, and in the
Office of the Executive Assistant to
Deputy Secretary, Forrestal Building,
Washington, D.C.

Submission to the Federal Energy
Regulatory Commission

The rates hereinafter confirmed and
approved on an interim basis, together
with supporting documents, will be
submitted promptly to the Federal
Energy Regulatory Commission for
confirmation and approval on a final
basis for a period beginning July 1,1984,
and ending no later than June 30,1989.

Order

In view of the foregoing and pursuant
to the authority delegated to me by the
Secretary of Energy, I hereby confirm
and approve on an interim baj..,
effective July 1,1984, attached
Wholesale Power Rate Schedules CBR-
i-A, CSI-1-A, CEK-1-A, CC-1-A, CM-
i-A, CK-1-A, and CTV-1-A. The rate
schedules shall remain in effect on an
interim basis through June 30, 1989,
unless such period is extended or until
the Federal Energy Reglatory
Commission confirms and approves
them or substitute rate schedules on a
final basis.

Issued in Washmnton. D.C, this 21-Z dry cf
June 1984.
Danny J. Boggs.
DeputySecetry.

Wholesale Power Rate Schedule CBR-
i-A

Availability
This rate schedule shall be available

to Big Rivers Electric Corporation and
includes the city of Henderson.
Kentucky, (hereinafter called the
Customer).

Applicability

This rate schedule chall be applicable
to electric capacity and energy available
from the Dale Hollow, Center Hill, Wolf
Creek, Cheatham, Old Hickory, Barley,
J. Percy Priest and Cordell Hull Projects
(all of such projects being hereinafter
called collectively the "Cumberland
Projects") and sold in wholesale
quantities.

Character of Service

The electric capacity and energy
supplied hereunder will be three-phase
alternating current at a nominal
frequency of sity hertz. The power
shall be delivered at nominal voltages of
13,800 volts and 161,N0 volts to the
transmission systems of the Customer.

Points of Delivery

Capacity and energy delivered to the
Customer will be delivered at points of
interconnection of the Customer at the
Barkley Project Switchyard, at a
delivery point in the vicinity of the
Paradise sicam plant and at such other
points of delivery as may hereinafter be
agreed upon by the Government and
TVA.

Monthly Rate

The monthly rate for capacity and
energy sold under this rate schedula
shall be:

Demand charge: $1.50 per kilowatt of
total contract demand.

Energy clhmre: 5.4 mills perkilowatt-
hour.

Energy to be Furnished by the
Government

The Government shall make available
each contract year to the customer from
the Projects through the customers
interconnections with TVA and the
customer vill schedule and accept an
allocation of 1,500 kilowatt-hours of
energy delivered at the TVA borer for
each kilowatt of contract demand. A
contract year is defined as the 12
months beginning July 1 and ending at
midnight June 30 of the folloving
calendar year. The energy made
available for a contract year shall be
scheduled monthly such that the
maximum amount scheduled in any
month shall not exceed 220 hours per
kilowatt of the customer's contract
demand and the minimum amount
scheduled m any month shall not be less
than 60 hours per kilowatt of the
customer's contract demand. The
customer may request and the
Government may approve energy
scheduled for a month greater than 220
hours per kilowatt of the customer's
contract demand, provided, that the
combined schedule of all SEPA
customers outside TVA and served by
TVA does not exceed 220 hours per
kilowatt of the total contract demands
of the customers.

Billing MAnth

The billing month for power sold
under this schedule shall end at 2400
hours CDT or CST, whichever is
currently effective, on the last day of
each calendar month.

Conditicns of Senvce

The customer shall at its own. w.s-s-e
provide. install, and minti nn its sida
of each delivery pont the e4ui m=nt
necessary to protect and ccnfrsl its mx=
system. In so doing, the installation,
adjustment and setting of all such
control and protective equipment at or
near the point of delivery shall be
coordinated th that which is zaed
by and at the expemie of TVA cnits
side of the delivery point.

Service Interruption

When delivery of cpa -ty i3
interrupted or reduced due to conditions
on the Administrator's system beyond
his control, the Administrator will
continue to make available the portion
of his declaration of ene:rgy that can be
generated with the capacity available.

For such interruption or reduction due
to conditions on the Admomistrator's
system which have not been arranged

f w o - m ..... I
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for and agreed to in advance, the
demand charge for capacity made
available will be reduced as to the

Number of kilowatts unavailable for Atleast 12 hours in any calendar day

July 1, 1984.
Wholesale Power Rate Schedule CSI-1-
A

A vailability
This rate schedule shall be available

to Southern Illinois Power Cooperative
(hereinafter the Customer).
Applicability

This rate schedule shall be applicable
to electric capacity and energy available
from the Dale Hollow, Center Hill, Wolf
Creek, Cheatham, Old Hickory, Barkley,
J. Percy Priest and Cordell Hull Projects
(all of such projects being hereinafter
called collectively the "Cumberland
Projects") and sold in wholesale
quantities.
Character of Service

The electric capacity and energy
supplied hereunder will be three-phase
alternating current at a nominal
frequency of sixty hertz. The power
shall be delivered at nominal voltages of
13,800 volts and 161,000 volts to the
transmission systems of Big Rivers
Electric Corporation.
Points of Delivery

Capacity and energy delivered to the
Customer will be delivered at points of
interconnection of the Customer at the
Barkley Project Switchyard, at a
delivery point in the vicinity of the
Paradise steam plant and at such other
points of delivery as may hereafter be
agreed upon by the Government and
TVA.

Monthly Rate
The monthly rate for capacity and

energy sold under this rate schedule
shall be:

Demand charge: $1.50 per kilowatt of
total contract demand.

Energy charge: 5.4 mills per kilowatt-
hour.

Energy to be Furnished by the
Government

The GoVernment shall make available
each contract year to the customer from
the Projects through the customer's
interconnections with TVA and the
customer will schedule and accept an

kilowatts of such capacity which have
been interrupted or reduced in
accordance with the following formula:

Monthly capacity charge Contract demandx x
number of days in billing

month
880,000 kilo-

watts

allocation of 1,500 kilowatt-hours of
energy delivered at the TVA border for
each kilowatt of contract demand. A
contract year is defined as the 12
months beginning July I and ending at
midnight June 30 of the following
calendar year. The energy made
available for a contract year shall be
scheduled monthly such that the
maximum amount scheduled in any
month shall nbt exceed 220 hours per
kilowatt of the customer's contract
demand and the minimum amount
scheduled in any month shall not be less
than 60 hours per kilowatt of the
customer's contract demand. The
customer may request and the
Government may approve energy
scheduled for a month greater than 220

Number of kilowatts unavailable for at
least 12 hours in any calendar day )

July 1,1984.

Wholesale Power Rate Schedule CEK-
1-A

A valiability

This rate schedule shall be available
to East Kentucky Power Cooperative
(hereinafter called the Customer).

Applicability

This rate schedule shall be applicable
to electric capacity and energy available
from the Dale Hollow, Center Hill, Wolf
Creek, Cheatham, Old Hickory, Barkley,
J. Percy Priest and Cordell Hull Projects
(all of such projects being hereinafter
called collectively the "Cumberland
Projects") and power available from the
Laurel Project and sold in wholesale
quantities.

Character of Service

The electric capacity and energy
supplied hereunder will be three-phase
alternating current at a nominal
frequency of sixty hertz. The power
shall be delivered at nominal voltages of

hours per kilowatt of the customer's
contract demand; provided, that the
combined schedule of all SEPA
customers outside TVA and served by
TVA does not exceed 220 hours per
kilowatt of the total contract demands
of these customers.
Billing Month

The billing month for power sold
under this schedule shall end at 2400
hours CDT or CST, whichever is
currently effective, on the last day of
each calendar month.
Service Interruption

When delivery of capacity Is
interrupted or reduced due to conditions
on the Adminstrator's system beyond
his control, the Administrator will
contivue to make available the portion
of his declaration of energy that can be
generated with the capacity available,

For such interruption or reduction due
to conditions on the Administrator's
system which have not been arranged
for and agreed to in advance, the
demand charge for capacity made
available will be reduced as to the
kilowatts of such capacity which have
been interrupted or reduced in
accordance with the following formula:

Monthly capacity charge Contract demandx
number of days in billing 880,000 kilo-

month watts

161,000 volts to the transmission
systems of the Customer.
Points of Delivery

The points of delivery will be the
161,000 volt bus of the Wolf Creek
Power Plant and the 161,000 volt bus of
the Laurel Project. Other points of
delivery may be as agreed upon.
Monthly Rate

The monthly rate for capacity and
energy sold under this rate schedule
from the Cumberland Projects shall be:

Demand charge: $1.50 per kilowatt of
total contract demand.

Energy charge: 5.4 mills per kilowatt.
hour.

Energy To Be Furnished by the
Government

The Government shall make available
each contract year to the customer from
the Projects through the customer's
interconnections with TVA and the
customer will schedule and accept an
allocation of 1,500 kilowatt-hours of
energy delivered at the TVA border for

u ces
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each kilowatt of contract demand. A
contract year is defined as the 12
months beginning July I and ending at
midnight June 30 of the following
calendar year. The energy made
available for a contract year shall be
scheduled monthly such that the
maximum amount scheduled in any
month shall not exceed 220 hours per
kilowatt of the customer's contract
demand and the minimum amount
scheduled in any month shall not be less
than 60 hours per kilowatt of the
customer's contract demand. The
customer may request and the
Government may approve energy
scheduled for a month greater than 220
hours per kilowatt of the customer's
contract demand; provided, that the
combined schedule of all SEPA

customers cutide TVA Land er-:d by
TVA does not exceed 220 hours per
kilowatt of the total contract demando
of these customers.

Billing Month
The billing month for power sold

under this schedule shall end at 240,
hours CDT or CST. whichever is
currently effective, on the last day of
each calendar month.

Conditions of S:r za
The customer shall at its own expense

provide, install, and maintain on its side
of each delivery point the equipment
necessary to protect and control its own
system. In so doing, the instailation,
adjustment and setting of all such
control and protective equiment at or
near the point of delivery shall be

coordinated ;wh that hisch in sted
by and at the Of.ias-e c TVA on Lu
side of the delivery point.

Service Intemruption
When delivery of capacity is

interrupted or reduced due to conditions
on the Administrator's system beyond
his control, the adminstrator vill
conti=.e t3 make evaidable the port-n
of his declaration of energy that can be
generated with the capacity avaflable.

For such interruption or reduction due
to con--'d.-is on tke Adzjstrator s
system haieh have nLa baza =aSad
for and agred to in advanea, the
demand clnbe fee capacity =ade
available %-f;l ;e reduced as to the
kilowatts of such capacity which have
been interrupted or reduced in
accordance vith the following formula:

Number of kilowatts unavailable for at
least 12 hours m any calendar day

Monthly czpaCifY cb rge ×Cantr-c de=-=l

numbzr ef d;,-i m billing U0.CO -kila-
month watts

July 1.1934.

Wholesale Power Rate Schedule CM-I-
A

Availability

This rate schedule shall be available
to the South Mississippi Electric Power
Association and Mumcipal Energy
Agency of Mssissippi (hereinafter
called the Customers).

Applicability

This rate schedule shall be applicable
to electric capacity and energy available
from the Dale Hollow, Center Hill, Wolf
Creek, Cheatham, Old Hickory, Barley,
J. Percy Priest and Cordell Hull Projects
(all of such projects being hereinafter
called collectively the "Cumberland

,Projects") and sold in wholesale
quantities.

-Character of Service

The electric capacity and energy
supplied hereunder will be three-phase
alternating current at a nominal
frequency of sL%-ty hertz. The pwer
shall be delivered at nominal voltages of
161,00 volts to the transmission systems
of Mississippi Power and Light.

Points of Delivery

The points of delivery will be at
interconnection points of the Tennessee
Valley Authority system and the
Mssissippi Power and Light system.
Other points of delivery may be as
agreed upon.

MonthlyRate
The monthly rate for capacity and

energy sold under this rate schedule
shall be:

Demand chor-e: S"1.50 per hilowatt of
total contract demand.

Energy charge: 5.4 mills per Iilowatt-
hour.

Energy to be Furniched by the
Government

The Government shall make available
each contract year to the Customer from
the ProjectP through the Customer's
interconnections with TVA and the
Customer will schedule and accept an
allocation of 1,500 kilowatt-bourn of
energy delivered at the TVA border for
each kilowatt of contract dcmand. A
contract year is defined as the 12
months beginning July I and ending at
midmght June ,0 of the folloan-
calendar year. The energy made
available for a contract year shall be
scheduled monthly such that the
maximum amount scheduled in any
month shall not exceed 22.0 houra per
kilowatt of the Customer s contract
demand and the minimum amount
scheduled in any month shall not be lcs
than 6 hours per kilowaRt of the
Customer's contract demand. The
Customer may request and the
Government may approve energy
scheduled for a month greater than 220
hours per kilowatt of the Customer's
contract demand; provided, that the

combined schedule of all SEPA
Customers outside TVA and served by
TVA dues not erccE:d 20 hcurs psr
kilowatt Cf th2 totalI comtranet d==Lnd
of these Cte:z.

In the erznt that azy p3r-ro- cftea
czpz-.y dflcata ato the Cstzm .is
not nitnaly ialvarad to the Customers
as of the begin=. of a full contiact
year, the 1500 kilowatt hours shall L.a
reduced A2 for each month of that year
prior to initial delivery of such capacity.
Billing Aazth

The bililing mona for power sald
under this sclhdale ezall end at Z.&Z
hou s CDT or CST, whichever is
currently effective on the last day of
each calendar month.

Service ianfo
When delivery of capacity is

interrupted or reduced due to conditions
on the Administrator's syztem beyond
his control. the Administrator v. Q
continue to make available the podon
of his declaration of energy that can be
generated v-wth the capanity la.

For such interruption or reduacon d_2
to conditions on the Administrator s
system wich have not been arranged
for and agreed to in advance, the
demand charge for capacity made
available vHil be reduced as to the
kilow,'atts of such capacity which have
been interrupted or reduced in
accordance with the follaing formula:
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Number of kilowatts unavailable for at
least 12 hours in any calendar day X

July 1, 1984.

Wholesale Power Rate Schedule CC-1-
A
Availability

This rate schedule shall be available
to public bodies and cooperatives
served through the facilities of Carolina-
Power & Light Company, Western
Division (hereinafter called the
Customers].

Applicability
This rate schedule shall be applicable

to electric capacity and energy available
from the Dale Hollow, Center Hill, Wolf
Creek, Cheatham, Old Hickory, Barkley,
J. Percy Priest and Cordell Hull Projects
(all of such projects being hereinafter
called collectively the "Cumberland
Projects") and sold in wholesale
quantities.
Character of Service

The electric capacity and energy
supplied hereunder will be three-phase
alternating current at a nominal
frequency of sixty hertz. The power.
shall be delivered at nominal voltages of
161,000 volts to the transmission system
of Carolina Power & Light Company,
Western Division.

Points of Delivery
The points of delivery will be at

interconnecting points of the Tennessee
Valley Authority system and the
Carolina Power & Light Company,
Western Division system. Other points
of delivery may be as agreed upon.

Monthly Rate
The monthly rate for capacity and

energy sold under this rate schedule
shall be:

Demand charge: $1.50 per kilowatt of
total contract demand.

Energy charge: 5.4 mills per kilowatt-
hour.
Energy to be Furnished by the
Government

The Government shall make available
each contract year to the Customer from
the Projects through the Customer's
interconnections with TVA and the
Customer will schedule and accept an
allocation of 1,500 kilowatt-hours of
energy delivered at the TVA border for
each kilowatt of contract demand. A
contract year is defined as the 12

Monthly capacity charge Contract demandx
number of days In billing 880,000 kilo-

month watts

months beginning July 1 and ending at
midnight June 30 of the following
calendar year. The energy made
available for a contract year shall be
scheduled monthly such that the
maximum amount scheduled m any
month shall not exceed 220 hours per
kilowatt of the Customer's contract
demand and the minimum amount
scheduled in any month shall not be less
than 60 hours per kilowatt of the
Customer's contract demand. The
Customer may request and the
Government may approve energy
scheduled for a month greater than 220
hours per kilowatt of the Customer's
contract demand; provided, that the
combined schedule of all SEPA
Customers outside TVA and served by
TVA does not exceed 220 hours per
kilowatt of the total contract demands
of these Customers.

In the event that any portion of the
capacity allocated to the Customers is
not initially delivered to the Customers
as of the beginnming of a full contract
year, the 1500 kilowatt hours shall be
reduced 12 for each month of that year
prior to initial delivery of such capacity.
Billing Month

The billing month for power sold
under this schedule shall end at 2400
hours CDT or CST, whichever is
currently effective, on the last day of
each calendar month.
Wholesale Power Rate Schedule CK-1-
A
Availability

This rate sdhedule shall be available
to public bodies served through the
facilities of Kentucky Utilities Company
(hereinafter called the Customers).
Applicability

This rate schedule shall be applicable
-to electric capacity and energy available
from the Dale Hollow, Center Hill, Wolf
Creek, Cheatham, Old Hickory, Barkley,
J. Percy Priest and Cordell Hull Projects
(all of such projects begin hereinafter
called collectively the "Cumberland
Projects") and sold in wholesale
quantities.

Character of Service
The electric capacity and energy

supplied hereunder will be three-phase
alternating current at a nominal
frequency of sixty hertz. The power

shall be delivered at nominal voltages of
161,000 volts to the transmission
systems of Kentucky Utilities Company.

Points of Delivery

The points of delivery will be at
interconnecting points between the
Tennessee Valley Authority system and
the Kentucky Utilities Company system.
Other points of delivery may be as
agreed-upon.

Monthly Rate

The monthly rate for capacity and
energy sold under this rate schedule
shall be:

Demand charge: $1.50 per kilowatt of
total contract demand.

Energy charge: 5.4 mills per kilowatt-
hour.

Energy to be Furnished by the
Government

The Government shall make available
each contract year to the Customer from
the Projects through the Customer's
interconnections with TVA and the
Customer will schedule and accept an
allocation of 1,500 kilowatt-hours of
energy delivered at the TVA border for
each kilowatt of contract demand. A
contract year is defined as the 12
months beginning July 1 and ending at
midnight June 30 of the following
calendar year. The energy made
available for a contract year shall be
scheduled monthly such that the
maximum amount scheduled In any
month shall not exceed 220 hours per
kilowatt of the Customer's contract
demand and the minimum amount
scheduled in any month shall not be less
than 60 hours per kilowatt of the
Customer's contract demand. The
Customer may request and the
Government may approve energy
scheduled for a month greater than 220
hours per kilowatt of the Customer's
contract demand; provided, that the
combined schedule of all SEPA
Customers outside TVA and served by
TVA does not exceed 220 hours per
kilowatt of the total contract demands
of these Customers.

In the event that any portion of the
capacity allocated to the Customers is
not initially delivered to the Customers
as of the beginning of a full contract
year, the 1500 kilowatt hours shall be
reduced '

1 2 for each month of that year
prior to intitial delivery of such capacity.
Billing Month

The billing month for power sold
under this schedule shall end at 2400
hours CDT or CST, whichever Is
currently effective on the last day of
each calendar month.

II
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Wholesale Power Rate Schedule CTV-
1-A

Availability
This rate schedule shall be available

to the Tennessee Valley Authority
(hereinafter called TVA].

Applicability
This rate schedule shall be applicable

to electric capacity and energy
generated at the Dale Hollow, Center
Hill, Wolf Creek, Old Hickory,
Cheatham, Barkley, J. Percy Priest, and
Cordell Hull Projects (all of such
projects being hereafter called
collectively the "Cumberland Projects"]
and the Laurel Project sold under
agreement between the Department of
Energy and TVA.
Character of Service

The electric capacity and energy
supplied hereunder will be three-phase
alternating current at a frequency of
approximately 60 Hertz at the outgoing
terminals of the Cumberland Projects'
switchyards.

Monthly Rates
The monthly rate for capacity and

energy sold under this rate schedule
shall be:

Demand charge: $.96 per kilowatt of
total demand as determined by the
agreement between the Department of
Energy and TVA.

Energy charge: 5.3 mils per kilowatt-
hour.
Energy to be Made Available

The Department of Energy shall
determine the energy that is available
from the projects for declaration in the
billing month.

To meet the energy requirements of
the Department of Energy's customers
outside the TVA area (hereinafter called
Other Customers), 749,400 megawatt-
hours of net energy shall be available
annually (including 36,900 megawatt-
hours of annual net energy to
supplement energy available at Laurel
Project) provided, thatif additional
energy is required to make a-marketing
arrangement viable for other customers
which do not own generating facilities
and which are within service areas of
Kentucky Utilities Company and
Carolina Power & Light Company,
Western Division, such additional
energy required shall be made available
from the Cumberland Projects and shall
not exceed 300 kilowatt-hours per
kilowatt per year. The energy
requirement of the Other Customers

shall be available annually, divided
monthly such that the maximum
available in any month shall not exceed
220 hours per kilowatt of total Other
Customers contract demand, and the
minimum amount available m any
month shall not be less than 60 hours
per kilowatt of total Other Customers
demand.

Ii the event that any portion of the
capacity allocated to Other Customers is
not mitially delivered to the Other
Customers as of the beginning of a full
contract year (July through June), the
1500 hours, plus any such additional
energy required as discussed above,
shall be reduce %A2 for each month of
that year prior to initial delivery of such
capacity.

The energy scheduled by TVA for use
,vithm. the TVA System m any billing
month shall be the total energy
delivered to TVA less (1) an adjustment
for fast or slow meters, if any, (2) an
adjustment for Barkley-Kentucky Canel
of 15,000 megawatt-hours of energy each
month which is delivered to TVA under
the agreement from the Cumberland
Projects without charge to TVA, (3) the
energy scheduled by the Department of
Energy m said month for the Other
Customers plus losses of two (2)
percent, and (4) station service energy
furnished by TVA.

Number of Kilowatts unavailable for X
at least 12 hours in any calendar day

The agreement capacity related to the
76,000 kilowatts of capacity allocated to
the Other Customers in the Carolina
Power & Light Company and Kentucky
Utilities service areas shall, irrespective
of sale to Other Customers, remain in
effect m the formula throughout the term
of this rate schedule.

Power Factor

TVA shall take capacity and energy
from the Department of Energy at such
power factor as will best serve TVA's
system from time to time; provided, that
TVA shall not impose a power factor of
less than .85 lagging on the Department
of Energy's facilities which requires
operation contrary to good operating
practice or results in overload or
impanrmant of such facilities.
July 1. 1984.
[FR D:r, W-=^_:; Fi1cl C-Z3-,11 C45 c_.1

INiLiG CODE c45-01-i

For all such energy and for other
benefits TVA realizes from the
agreement, TVA shall pay the
Department of Energy.

Billing Month
The billing month for capacity and

energy sold under this schedule shall
end at 2400 hours CDT or CST,
whichever is currently effective, on the
last day of each calendar month.

Service Interruption
When delivery of capacity to TVA is

interrupted or reduced due to conditions
on the Department of Energy's system
which are beyond its control, the
Department of Energy will continue to
make available the portion of its
declaration of energy that can be
generated with the capacity available.

Foc such interruption or reduction
(exclusive of any restrictions provided
in the agreement) due to conditions on
the Department of Energy's system
which have not been arranged for and
agreed to m advance, the demand
charge for scheduled capacity made
available to TVA will be reduced as to
the kilowatts of such scheduled capacity
wiuch have been so interrupted or
reduced for each day in accordance with
the following formula;

Monthly capacity charge Ag-eement
Capacity

Number of days in billing X

month a o,000 kilowatts

Western Area Power Administration

Pick-Sloan Missouri Basin Program;
Proposed Power Rate Adjustment

AGENCY: Department of Energy, Western
Area Power Admnstration.
ACTION: Notice of Proposed Power Rate
Adjustment-Pick-Sloan Missouri Basrn
Program.

SU.MMARY: The power repayment study
for the Pick-Sloan Missouri Basin
Program (P-S 1BP], based on historical
data throuGh FY 1982. shows that
existing power rates are not adequate to
meet repayment requirements. To meet
those requirements, the rates for firm
power, peaking power, and Western
Division transmssion service are
proposed to be increased as follows:
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Class of p(wer Present rate Propooed rate

Eastern Division
Firm capacity (kW) ... .... . . .1.n.................. .n. ................. S1.35/kW--monVh_ ............................. $1.65/W-onth,Firm energy (kVh) up to and including 60-percent monthly 3.62 ..... ...... . ....................... 4.41 mills/kWh.

load factor.
Above 60-percent monthly load factor ............................... 7.00 n7lslkWh..... ............................ 7.79 mills/kWh.Peaking capacity (kVh....................... . $8.10/kW-seaso.... . . $9,90/kW-seazon.Peeking energy 3.62 mills/kWh _. 4.41 mills/kWh.Seasonal m...... . . .Same as firm power rate-.....

Western Divlison
Firm power (kW) ................ S1.43kW -mhn.. ................... S1.65/kW-mont.Firm energy kV)4.3 I's/ h.. ... .... ............ 5.1 mnillslkWh.
Peaking capacity (k....................... . $1.43kW-month.. ............. $1.65/kW-month.Transmisson charge . 1.1 mIllslkWh or $9.60/kW-year . ... .. 1.3 millS/kWh or $11.40/kW-ycar.

Eastern Division

The wide diversity of types of load in
"the service area results in customers
having widely divergent load factors
and patterns. A split reasonably close to
a 50/50 division between the demand
component and the energy component of
the rate is as equitable an arrangement
for all customers as can be provided.
The existing rate is based on such a
split, and so the proposed monthly
demand charge was proportioned m
accordance with the overall ratio of
increase, and rounded to an even $1.65/
kW. The energy component was
assigned the balance of the'required
increase.

An analysis was made to identify the
energy that must be purchased to meet
firm load and assign those associated
costs to the higher portion of the energy
rate. The analysis indicates that both
the monthly load factors on our system
and the cost of energy in this area have
remained relatively stable over the past
2 years and that we have no reason to
expect a significant change in the near
future. Therefore, at tlus time there is no
need to increase that part of the energy
rate-required for purchasing energy to
meet firm load, and the differential
between the charge for 60-percent load
factor energy and the charge for that
above 60-percent loadfactor has not
changed.

Western Division

Firm Power

Based upon the load characteristics of
the Western Division's firm power
obligation, a monthly capacity charge of
$1.65 per kW, together with an energy
charge of $.0051 per kWh, will yield the
revenue required.

Peaking Power
An increase from $1.43/kW-month to

$1.65/kW-month is proposed for the new
peaking power schedule.

Transmission Service
Using the ratio of increase in the firm

service from 7.2 mills/kWh to 8.54 mills/

kWh with the present transmission
service rate, and rounding to the nearest
ten-thousandth of a dollar, a new
transmission service rate is obtained.
$0.0011X8.54/7.2=$0.001304=.$o.0013/kwh

To develop a capacity charge
commensurate to the $0.0013/kWh
considering'thereservation of capacity
for a year's time; and rounding to the
nearest hundredth of a dollar, the
followmgwas done.
$0.0013/kWhx8760 hours =$11.388/kW-year

($11.388/kW-year)/(12 Months/
year)=$o.949/kW-month=$0.95/kW-
month

or
$0.95/W-monthX12.months/year=$11.40/

kW-year,
A brochure explaining the need for a

rate increase will be distributed to all P-
SMBP customers and other interested
parties; and public information and
public comment forums will be held in
accordance with current procedures for
public participation in general rate
adjustments. After public discussion and
review of public comments, the Western
Area Power Adminstration (Western]
will finalize the proposed rates and
submit them-to the Deputy Secretary to
be placed into effect on an interim basis
pending final approval by the Federal
Energy Regulatory Commission.
DATES: The consultation and comment
period will begin with the-publication of
this notice in the Federal Register and
will end not less than 90 days thereafter.
The proposed rates are expected to go
ito effect on an interim basis with the
beginning of the January 1985 billing
period.

Public information forums during
which Western will explain the need for
an increase and answer questions will
beheld at the following places and
times:
July 16, 1984-10 a.m.-The Holiday Inn,

Thornton, Colorado
July 17, 1984-9 a.m.-The City Centre

Holiday, Sioux Falls, South Dakota
July 18,1984-9 a.m.-The Doublewood

Inn, Fargo, North Dakota

July 19, 1984-9 a.m.-TheNorthern
Hotel, Billings, Montana
Public, comment forums, during which

comments for the record concerning the
proposed rate increase will be accepted,
will be conducted at the following times
and places:
August 20, 1984-10 a.m.--The Holiday

Inn, Thronton, Colorado
August 21, 1984-9 am.--The City

Centre Holiday, Sioux Falls, South
Dakota

August 22,1984-9 a.m.-The Holiday
Inn, Fargo, North Dakota

August 23,1984-9 a.m. -The Northern
Hotel, Billings, Montana
Persons planning to speak at any of

the August comment forums should send
their names and organization affiliatlon
to the address noted below to arrive by
August 1, 1984, so that a speaker list can
be developed. Other persons will also
be allowed to comment as time permits.
Written comments may be submitted to
the following address throughout the
entire consultation and comment period:
Mr. Tames D. Davies, Area Manager,
Billings Area Office, Western Area
Power Administration, P.O. Box EGY,
Billings MT 59101, Telephone: (400) 657-
6532.

Data, studies, reports, and other
documents used in developing the
proposed rates will be available for
inspection and copying in the Billings
Area Office.
SUPPLEMENTARY INFORMATION: Power
rates for the P-SMBP are established
pursuant to the Department of Energy
Organization Act of August 4, 1977 (42
U.S.C. 7101, et seq.). the Reclamation
Act of 1902 (43 U.S.C. 372, et seq.], as
amended and supplemented by
subsequent enactments, particularly
sectiong(c) of the Reclamation Project
Act of 1939 (43 U.S.C. 485h(c)]; and the
acts specifically applicable to the
project system involved.

A new Delegation Order No. 0204-108
was issued on December 14, 1983 (48 FR
55664, December 14,1983). The order
contains several provisions including
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delegating to the Administrator, on a
nonexclusive basis, the authority to
develop power and transmission rates,
and delegating to the Deputy Secretary,
on anonexclusive basis, the authority to
confirm, approve, and place mi effect on
an interim basis power and transmission
rates. Rate adjustments for P-SMBP are
conducted consistent with procedural
rules applicable to Western. Procedures
for public participation mi rate
adjustments for power marketed by
Western are at 10 CFR Part 903. The
procedures were published prior to
issuance of Delegation Order No. 0204-
108, and will be departed from as
necessary as a result of the order.

Environmental Compliance

In compliance with the National
Environmental Policy Act of 1959
(NEPA) and Department of Energy
(DOE) Regulations published mi the
Federal Register on March 28, 1980 (45
FR 20694-20701), as amended, Western
normally prepares environmental
assessment for proposed rate
adjustments which exceed the rate of
inflation mi the period since the last
adjustment.

Western will make a determination of
the size of the rate increase. If an
environmental assessment is required,
Western will complete an environmental
assessment of the proposed rate
increase prior to its implementation. If
the environmental assessment indicates
the rate increase could result vi

significant impacts on the human
environment, an environmental impact
statement will be prepared.

Regulatory Flexibility Analysis

Pursuant to the Regulatory Flexibility
Act of 1980 (5 U.S.C. 601 et seq.) each
agency, when required by 5 U.S.C. 553 to
publish a proposed rule, is further
required to prepare and make available
for public comment an initial regulatory
flexibility analysis to describe the
impact of the proposed rule on small
entities. In this instance, the rate
adjustment for P-SMBP relates to
nonregulatory services provided by
Western at a particular rate. Under 5
U.S.C. 601(2), rates of service of
particular applicability are not
considered "rules" within the meaning
of the Act. Since the rate for P-SMBP
power is of limited applicability and is
being set mi accordance with specific
regulations and legislation under
particular circumstances, Western
believes that no flexibility analysis is
required.

Determination Under Executive Order
12291

The DOE has determined that this is
not a major rule because it does not
meet the criteria of section 1(b) of
Executive Order 12291, 46 FR 13193
(February 19,1981). Western has an
exemption from sections 3, 4, and 7 of
Executive Order 12291.

Issued at Golden. Colorado, June 0, 19.
Robert L McPhail,
Administrator.
(MR Der-. M-1724 riId 0-23-U&45Arn
E!UNG CODE 6450-01-M

ENVIRONMENTAL PROTECTION

AGENCY

[OPTS-59157A/158A]

Certain Chemicals; Approval of Test
Marketing Exemptions

AGENCY: Enviromental Protection
Agency (EPA).
ACTOtn: Notice.

SUMMARY: Tus notice announces EPA's
approval of six applications for test
marketing exemptions (TMEs) under
section 5(h)(6) of the Toxic Substances
Control Act (TSCA), TME-84--49, TME-
84-50, TME-84-51, TME-84-52, TME-
84-53 and TME-84-54. The test
marketing conditions are described
below.
EFFECTIVE DATE: June 20, 1984.
FOR FURTHER INFORMATION CONTACT:
Joe B. Boyd, Premanufacture Notice
Management Branch, Chemical Control
Division (TS-794), Office of Toxic
Substances, Enwromental Protection
Agency, Rm. E-202, 401 M SL, SW.,
Washington, DC 20460, (202-382-3739).
SUPPLEMENTARY INFORMATION: Section
5(h)(1) of TSCA authorizes EPA to
exempt persons from premanufacture
notification (PMN) requirements and
permit them to manufacture or import
new chemical substances for test
marketing purposes if the Agency finds
that the manufacture, processing,
distribution i commerce, use and
disposal of the substances for test
marketing purposes will not present any
unreasonable risk of injury to health or
the environment EPA may impose
restrictions on test marketing activities
and may modify or revoke a test
marketing exemption upon receipt of
new information which casts significant
doubt on its finding that the test
marketing activity will not present any
unreasonable risk of injury.

EPA hereby approves TME-84-49,
TME-84-50, TME-84-51, TME-84-52,
TME-84-53, and TME-84-54. EPA has

determined that test marketing of the
new chemical substances described
below, under the conditions set out mi
the TME applications, and for the time
periods and restrictions (if any]
specified below, w.ill not present any
unreasonable risk of injury to health or
the environment. Production volumes,
numbers of workers exposed to the new
chencals, and the levels and durations
of exposure must not exceed those
specified in the applications. All other
conditions and restrictions described vi
the applications and this notice must be
met.

TME &1-49
Date of Receipt- May 8,1934.
Notice of Receip" May 18,1984 (49 FR

21112).
Applicant Confidential.
Chemical. (G) Modified, maleated

metal resinate.
Use: (S) Industrial publication gravure

printing mls.
Production Volume: Confidential.
Number of Customers: 1.
Worker Exposure: Manufacturer.

dermal, a total of 6 workers, up to 2
days/year.

Test Aar'eting Perod: 8 months.
Commencmg on: June 20,1934.
Risk Assessment: No significant

health or environmental concerns were
identified. The estimated worker
exposure and environmental release of
the test market substance are expected
to be low. The te3t market substance
will not pose any unreasonable nsk of
injury to health or the environment.

Public Comments. None.

TME 4-Z0
Date of Recep" May 9,1934.
Notice of Receipt- May 18, 1934 (49 FR

21112).
Applicant. Confidential.
Chemical (G) Dithiocarbamate salt.
Use: (G) Water treatment chemical.
Product Volume: Confidential.
Number of Customers: 1.
WorkerExposure: Confidential.
Test Mfark-eting Penod: 2 months.
Commencing on: June 20,1934.
Risk Assessment: No significant

health or environmental concerns were
identified. The estimated worker
exposure and environmental release of
the test market substance are expected
to be low. The test market substance
will not pose any unreasonable risk of
injury to health or the environment.

Public Comments: None.

TME 84-51
Date of Receipt- May 10,194.
Notice of Receipt- May 8,194( 49 FR

21112).
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Applicant- Hercules Incorporated.
Chemical: (G) Organometallic

polymer.
Use: (S) Liquid or gas purifier for use

in the manufacture of silicon and
microelectromc components for the
electronics industry, in the purification
of feedstreams for polyolefm
manufacture, and as a carrier gas
purifier for analytical instrumentation.

Production Volume: 1,999 kg.
Number of Customers: 12.
Workers Exposure: Confidential.
Testing Marketing Period: 1 year.
Commencing on: June 20,1984.
Risk Assessment: No significant

health or environmental concerns were
identified. The estimated worker
exposure and environmental release of
the test market substance are expected
to be low. The test market substance
will not pose any unreasonable risk of
injury to health or the environment.

Public Comments: None.

TME 84-52
Date of Receipt- May 11, 1984.
Notice of Receipt. May 25, 1984 (49 FR

21132).
Applicant- Texaco Chemical

Company.
Chemical: (G) Mixed glycol

oligoesters of a dicarboxylic acid.
Use: (G) For production of rigid

polyurethane foams and
polyisocyanurate foams.

Production Volume: 1,000,o00 lbs.
Number of Customers: 1o.
Workers Exposure: Manufacture,

processing and use: dermal, up to 79
workers.

Testing Marketing Period: 18 months.
Commencing on: June 20,1984.
Risk Assessment: No significant

health or environmental concerns were
identified. The estimated worker
exposure and environmental release of
the test market substance are expected
to be low. The test market substance
will not pose any unreasonable risk of
injury to health or the environment.

Public Comments: None.

TME 84-53
Date of Receipt: May 11, 1984.
Notice of Receipt. May 25,1984 (49 FR

21132].
Applicant: Confidential.
Chemical: (G) Vinly acetate-acrylant.

copolymer.
Use: (S) Polymer base for water-borne

caulks and carpet tile adhesives; an
adhesive for pressure sensitive tapes,
decal stock gnd automobile headliners.

Production Volume: Confidential.
Number of Customers: 10.
Workers Exposure: Processing:

dermal, a total of 2,550 workers for up to
250 days/year.

Testing Marketing Period- 2 to 12
months (depending on specific use).

Commencing on: June 20,1984.
Risk Assessment- No significant

health or environmental concerns were
identified. The estimated worker
exposure and environmental release of
the test market substance are expected
to be low. The test market substance
will not pose any unreasonable risk of
injury to health or the environment.

Public Comments: None.

TME 84-54

Date of Receipt May 15,1984.
Notice of Receipt. May 25,1984 (49 FR

21132).
Applicant: Confidential.
Chemical: (G) Substituted

benzocyazoleydine.
Use: (G) Industrial coating component.
Production Volume: Confidential.
Number of Customers: Confidential.
Workers Exposure: Manufacture and

processing: up to 10 workers.
Testing Marketing Period: 6 months.
Commencing on: June 20,1984.
Risk.Assessment No significant

health or environmental concerns were
identified. The estimated worker
exposure and environmental release of
the test market substance are expected
to be low. The test market substance
will not pose any unreasonable risk of
injury to health or the environment.

Public Comments: None.
The Agency reserves the right to

rescind approval or modify the
conditions and restricitons of an
exemption should any new information
come to its attention which casts
significant doubt on its finding that the
test marketing activities will not present
any unreasonable risk of injury to health
or the environment.

Dated: June 20,1984.
Edwin F. Tmsworth,
ActingDirector, Office of Toxic Substances.
[FR Doc. 84-17373 Fied 6-28-84; &45 am)
BILUNG CODE 6560-50-M

[OPTS-51525; TSH-FRL-2618-4]

Certain Chemicals; Premanufacture
Notices

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: Section 5(a)(1) of the Toxic
Substances Control Act (TSCA) requires
any person who intends to manufacture
or import a new chemical substance to
submit a premanufacture notice (PMN)
to EPA at least 90 days before
manufacture or import commences.
Statutory requirements for section.

5(a)(1) premanufacture notices are
discussed in EPA statements of the final
rule published in the Federal Register of
May 13,1983 (48 FR 21722). This notice
announces receipt of twenty-one pMNs
and provides a summary of each.
DATES: Close of Review Period:
PMN 84-851, 84-852, 84-853, 84-854, 84-

855, 84-856, 84-857 and 84-858--
September 12, 1984

PMN 84-859 September 15, 1984
PMN 84-860, 84-861, 84-862, and 84-

863-September 16, 1984
PMN 84-864, 84-865, 84-866, 84-867, and

84-868--September 17,1984
PMN 84-869, 84-870, and 84-871-

September 18,1984
Written comments by:

PMN 84-851, 84-852, 84-853, 84-854, 84-
855, 84-856, 84-857 and 84-858-
August 13, 1984

PMN 84-859--August 16,1984
PMN 84-860, 84-861, 84-862 and 84-

863-August 17,1984
PMN 84-864,84-865, 84-866, 84-867 and

84-868-August 18, 1984
PMN 84-869,84-870, and 84-871-

August 19,1984
ADDRESS: Written comments, identified
by the document control number
"[OPTS-51525]" and the specific PMN
number should be sent to: Document
Control Officer (TS-793), Chemical
Information Branch, Information
Management Division, Office of Toxic
Substances, Environmental Protection
Agency, Rm. E-409, 401 M St., SW.,
Washington, DC 20460, (202-382-3532),
FOR FURTHER INFORMATION CONTACT.
Wendy Cleland-Hamnett, Chemical
Control Division (TS-794), Office of
Toxic Substances, Environmental
Protection Agency, Rm. E-216, 401 M St.,
SW., Washington, DC 20460, (202-382-
3729).
SUPPLEMENTARY INFORMATION: The
following notice contains information
extracted from the non-confidential
version of the submission provided by
the manufacturer on the PMNs received
by EPA. The complete non-confidential
document is available in the Public
Reading RoomE-107 at the above
address.

PMN 84-851

Manufacturer. Confidential.
Chemical. (G) Alkyl phosphate amine

salts.
Use/Production. (G) Oil additive.

Prod. range: Confidential.
ToxicityData. No data submitted.
Exposure. Confidential.
Environmental Release/Disposal.

Confidential.
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PMN 84-852
Manufacturer. Confidential.
Chemical. (G) Functional polymer of

mixed acrylate and methacrylate based
monomers.

Use/Production. (G) Industrial
coatings with an open use. Prod. range:
250,o0-500,000 kg/yr.

Toxicity Data. No data submitted.
Exposure. Manufacture and

processmg: dermal, a total of 93
workers, up to 8 hrs/da, up to 250 da/yr.

Environmental Release/Disposal. 1-
50 kg/batch released to land. Disposal
by publicly owned treatment works
(POTW) and incineration.

PMN 84-853
Manufacturer. Confidential.
Chemical. (G) Aromatic sulfonate of

substituted phenylazo substituted
heteromonocycle.

Use/Production. (G) Industrial textile
dye. Prod. range: Confidential.

ToxicityData. No data on the PMN
substance submitted.

Exposure. Confidential.
Environmental Release/Disposal.

Confidential. Disposal by navigable
waterway.

PMN 84--854
Importer. Confidential.
Chemical. (S) (1,1':3,1"-terphenyl)-2'-

ol,5-(octadecyloxy), 4-n-octadecyloxy-
2,6-diphenylphenol.

Use/Import. (S) Industrial processing
and end-use stabilizer for polyolefins
(polypropylene and polyethylene).
Import range: Confidential.

Toxicity Data. Acute oral: Males and
females-> 5,000 mg/kg; Irritation:
Skin-Non-irritant, Eye-Slight

Exposure. Use: dermal and inhalation,
a total of 50-100 workers, up to 1-2 hrs/
da, up to 200 da/yr.

Environmental Release/Disposal.
Less than 100 kg/yr released to air.

PMN 84--855
Manufacturer. Confidential.
Chemical. (G) Blocked isocyanate.
Use/Production. (G) Intermediate for

electrical insulation. Prod. range:
Confidential.

ToxicityData. No data submitted.
Exposure. Confidential.
Environmentalelease/Disposal.

Confidential.

PMN 84-856
Manufacturer. Confidential.
Chemical. (G) Blocked isocyanate.
Use/Production. (G) Intermediate for

electrical insulation. Prod. range:
Confidential.

ToxicityData. No data submitted.
Exposure. Confidential.

EnvironmentalRelease/Disposal.
Confidential.

PAIN 84-857
Manufacturer. Confidential.
Chemical. (S) Polymer of:

epichlorohydrin-bisphenol-A polymer.
bisphenol-A,
ethyltnphenylphosphonium Iodine,
formaldehyde, n-butyl alcohol. tnethyl
amine and phthalic anhydride.

Use/Production. (S) Industrial balang
enamel (protective coating). Prod. range:
28,338-35,000 kg/yr.

ToxicityData. No data submitted.
Exposure. Manufacture and

processing: dermal, a total of 6 workers,
up to 6 hrs/da, up to 24 da/yr.

Enwronmental Release/Disposal.
Less than 5 kg/batch released to land.
Disposal by landfill.

PMN 84-858
Manufacturer. Morton Thiokol Inc.
Chemical. (G) Polyalkylene glycol

ether acrylate.
Use/Production. (S) Industrial diluent

m printing ink, coatings and adhesives.
Prod. range: 50,000-150,000 kg/yr.

ToxicityData. Acute oral: Males-
>5.0g/kg, Females-<5.0; Acute
dermal: > 2.0 g/kg; Irritation: Skin-
Non-irritant, Eye-Slight

Exposure. Manufacture: dermal, a
total of 6 workers, up to 8 hrs/da, up to
30 da/yr.

Environmental Release/Disposal.
105-962 kg/batch released to air, with
962-4,200 kg/batch and 15,229 kg/
campaign to water, and 7-111 tg/batch
to land. Disposal by on-site landfill and
on-site deep wpl injection.

PMN 84-859
Importer. Confidential.
Chemical. (G) Halophthalimide.
Use/Production. (S) Industrial flame

retardant additive for plastics. Prod.
range: 2,270-4,540 kg/yr.

Toxicity Data. No data submitted.
Exposure. Use: inhalation, a total of 4

workers, up to 1 hr/da, up to 30 da/yr.
Environmental Release/Disposal. 0.1

kg/batch released to water. Disposal by
POTW, biological treatment system and
navigable waterway.

PMN 84-860
Manufacturer. Confidential.
Chemical. (G) Disubstituted

nitrobenzene.
Use/Production. (G) Cheucal

intermediate. Prod. range: 4,500-8,500
kg/yr.

Toxicity Data. Acute oral: Males and
females->3,200 mg/kg; Acute dermah
>1 g/kg; Irritation: Eye-Slight; Skin
sensitization: Normal.

Exposure. Manufacture and use: a
total of 13 workeers, up to 1.5 hrs/da, up
to 10 da/yr.

Environmental Release/Disposal. No
release. Less than 0.5 to 3 kg/batch
incinerated.

P1N 84--81
Manufacturer. American Hoechst

Corporation.
Chemical. (S) 21(2-hydroxyl-1 1-

bis(hydroxymethyl)ethyl]-aminol-
ethansulfomc acid, sodium salt (1A1].

Use/Production. (S) industrial and
commercial buffer for reagents. Prod.
range: Confidential.

ToxicityData. Acute oral: Males and
females-->5,000 mg/kg; Irritation:
Skin-Non-irritant. Eye-Non-irritan;
DOC. 20 mg c/g; COD: 730mg Cig
BOD: <10 mg 0zig; ECo 24 hrs
(Daphnes): >2,000 mg/l; ECa 24 hrs
(Daphnes]: >2,500 mg/I; LCo 4-8 and 98
hrs. (Zebra fish): >500 mg/L

Exposure. Manufacture: dermal and
inhalation, a total of 9 workers, up to 10
hra/da, up to 20 da/yr.

EnvironmentalRelease/Disposal. No
release. Disposal by incineration.

PMN 84-862
Manufacturer. American Hoechst

Corporation.
Chemical. (S) ,)42-

hydroyethylpiperazme-1-
ethanesulfomc acid, sodium salt (1:1).

Use/Production. (S) Buffer for
reagents. Prod. range: Confidential.

ToxicitvBata. Acute Oral: >5,000
mg/k:g; Irritation: Skin-Non-irritant,
Eye-Non-irritant; LC.o 48 and 97 hrs
(Zebra fish): 500 mg/l.

Eposure. Manufacture: dermal and
inhalation, a total of 9 workers, up to 10
hrs/da, up to 20 da/yr.

Environmental Release/Disposal No
release. Disposal by incineration.

PMN 84-M

Manufacturer. Confidential.
Chemical. (G) Protein crosslinked by

a poly(aliphatic) isocyanate.
Use/Production. (G] Open non-

dispersive use. Prod. range:
Confidential.

To.mcityData. No data submitted.
Exposure. Confidential.
Environmental Release/Disposal.

Confidential.

PMN 84--84
Importer. Confidential.
Chemical. (G) Vinyl acetate-

acrylate copolymer..
Use/Import. (G) Emulsion pressure

sensitive adhesive. Import range:
Confidential.

Toxici4, Data. No data submitted.
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Exposure. Use: a total of 2-8 persons/
shift, 1-3 shifts/day, up to 365 da/yr.

Environmental Release/Disposal. No
release. Disposal by landfilled.

PMN 84-865
Importer. Confidential.
Chemical. (G)

((Alkyl)(alkyl)amino)polyakoxy ether
sulfate halfester.

Use/Import. (S) Industrial textile
auxiliary. Import range: Confidential.

ToxicityData. Acute oral: >15.0 ml/
kg; Irritation: Skin-Slight, Eye-Non-
irritant; IC 14 Hrs (Levciscus idus): 20
mg/l; IC 3 days (Levciscus idus): 10 mg/
1.

Exposure..Processing: dermal, a total
of 1 person/shift, less than 5 min/
weighing.

Environmental Release/Disposal. No
release to air, water and land. Disposal
by POTW and wastewater treatment
facility.

PMN 84-866
Importer. Albright and Wilson Inc.
Chemical. (G) Alkyl methacrylate

polymer.
Use/Import (S) Viscosity index

improver for lubricating oils for
industrial, commercial and consumer
use. Import range: Confidential.

ToxicityData. Acute oral: >5 to 15 g/
kg; Acute dermal: >4 g/kg; Irritation:
Skin-Mild, Eye-Irritant.

Exposure. Import and use: a total of 5
to 50 workers, up to 8 hrs/da, up to 240
da/yr.

Envi ronmentalRelease/Distjosal.
Negligible release to air with residual
product to water. Disposal by
incineration and approved landfill.
PMN 84-867

Importer. Albright and Wilson Inc.
Chemical. (G) Alkyl methacrylate

polymer.
Use/Import. (S) A pour point

depressant for lubricants in industrial,
commercial and consumer use. Import
range: Confidential.

Toxicity Data. Acute oral: >5 to 15 g/
kg; Acute dermal: >4 g/kg; Irritation:
Skin-Mild, Eye-Irritant.

Exposure. Import and use: a total of 5
to 50 workers, up to 8 hrs/da, up to.240
da/yr.

Environmental Release/Disp6sal.
Negligible release to air with residual
product to water. Disposal by
incineration and approved landfill.
PMN 84-868

Importer. Albright and Wilson Inc.
Chemical. (G) Alkyl methacrylate

polymer.
Use/Import. (S) Viscosity index

improver for lubricating oils in

industrial, commercial and consumer
use. Import range: Confidential.

ToxicityData. Actue oral: Male and
female->15 ml/kg; Irritation: Skin-
Mild, Eye-Irritant.

Exposure. Import: dermal, a total of 1-
50 workers, up to 8 hrs/da, up to 240 da/
yr.

EnvironmentalRelease/Disposal.
Negligible release to air with residual
product to water. Disposal by _
incineration and approved landfill.

PMN 84-869
Manufacturer. Confidential.
Chemical. (S) 4-(Acetylammo)-3-

nitrobenzoic acid.
Use/Production. (G] Chemical

intermediate. Prod. range: 1,600-2,900
kg/yr.

ToxicityData. Acute oral: Males-
2,540 mg/kg, females-2,263 mg/kg;
Acute dermal: >1 g/kg; Irritation:
Skin-Slight, Eye-Slight; Skin
sensitization: Normal.

Exposure. Manufactures and use:
dermal and inhalation, a total of 30
workers, up to 0.8 hrs/da, up to 3 da/yr.

Environmental Release/Disposal.
Less than 0.01 kg/batch released to air
with 0-4 kg/batch to water. Less than 8
kg/batch disposed of by biological
treatment system with less than 80 kg/
batch incinerated.

PMN 84-870
Manufacturer. Confidential
Chemical. (G] Disubstituted

nitrobenzoic acid.
Use/Production. (G] Chemical

intermediate. Prod. range: 1,500-2,600
kg/yr.

Toxicity Data. Acute oral: Males and
females-->3,200 mg/kg; Acute dermal:
>1 g/kg; Irritation: Skin-Slight, Eye-
Slight; Skin sensitization: Normal.

Exposure. Manufactures and use:
dermal and inhalation, a total of 18
workers, up to 0.5 hrs/da, up to 3 da/yr.

Environmental Release/Disposal. 0-
0.5 kg/batch released to water. Disposed
of by navigable waterway with less than
1 kg/batch disposed of by biological
treatment system with less than 10 kg/,
batch incinerated.

PMN 84-871 '
Manufacturer. Confidential
Chemical. (G) Disubstituted

benzotriazole.
Use/Production. (G] Chemical

intermediate. Prod. range: 1,300-2,300
kg/yr.

Toxicity Data. No. data on the PMN
substance submitted.

Exposure. Manufacture and use:
dermal and inhalation, a total of 10
workers, up to 0.5 hr/da, up to 6 da/yr.

Environmental Release/Disposal. No
release. Less than 4 kg/batch disposed
of by biological treatment system.

Dated: June 25, 1984.
Linda A. Travers,
Acting Director, Information Management
Division.
JFR Doc. 94-17372 Filed 6-8-84: 8:45 am]
BILLING CODE 6 0-50-M

[PP 4G2977/T451; PH-FRL 2610-1]

E.1. du Pont da Nemours and Co.,
Establishment of Temporary
Tolerance

AGErICY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA has established a
temporary tolerance for the combined
residues of the herbicide DPX-YO202
(ethyl 2[4-(6-chloroquinoxlin-2-yl oxy)
phenoxy] propanoafe and its metabolito
2-[4-[-chloroqumoxolin-2-yl oxy)
phenoxy] propamo acid in or on the raw
agricultural commodity cotton. This
temporary tolerance was requested by
E.I. du Pont de Nemours and Co.
DATE: This temporary tolerance expires
December 31,1885.
FOR FURTHZR INFORMATION CONTACT:.
By mail: Robert Taylor, Product
Manager (PM] 25, Registration Division
(TS-767C), Office of Pesticide Programs,
Environmental Protection Agency, 401 M
St., SW., Washington, D.C. 20460.

Office location and telephone number,
Rm. 245, CM#2, 1921 Jefferson Davis
Highway, Arlington, VA. (703-557-1800.
SUPPLEMENTARY INFORMATION: E. I.
Dupont de Nemours and Co.,
Wilmington, DE 19898, has requested, In
pesticide petition PP 4G2977 the
establishment of a temporary tolerance
for the combined residues of the
herbicide DPX-Y6202 (ethyl 2[4-(6-
chloroqumoxlin-2-yl oxy) phenoxy]
propanoate and its metabolite 2-[4-(0-
chloroqumoxolin-2-yl oxy] phenoxy]
propanic acid in or the raw agricultural
commodity cotton at 0.05 part per
million (ppm).

This temporary tolerance will permit
the marketing of the above raw
agricultural commodity when treated in
accordance with the provisions of
experimental use permit 352-EUP-114
which is being issued under the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) as amended, (Pub. L. 95-
396, 92 Stat. 819; 7 U.S.C. 136).

The scientific data reported and other
relevant material were evaluated, and it
was determined that establishment of
the temporary tolerance will protect the
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public health. Therefore, the temporary
tolerance has been established on the
condition that the pesticide be used in
accordance with the experimental use
permitand-with the following
provisions:

1. The total amount of the-active
ingredient to be used must not exceed
the quantity authorized by the
experimental use permit.

-2. DuPont must immediately notify the
EPA of any findings from the
experimental use that have a bearing on
safety. The company must also keep
records of production, distribution, and
performance and on request make the
records available to any authorized
officeror employee of the EPA or the
Food and Drug Administration.

This tolerance expires December 31,
195. Residues not in excess of this
amount remaining in or on the raw
agricultural commodity after this
expiration date will not be considered
actionable-if the pesticide is legally
applied during the term of, and in
accordance with, the provisions of the
experimental use permit and temporary
tolerance. This-tolerance may be
revoked if the experimental use permit
is revoked or if any experience with or
scientific data-on-this pesticide indicate
that such revocation is necessary to
protectthe public health.

The Office of Management and Budget
has exempted this notice from the
requirements of section 3 of Executive
Order 12291.

Pursuant to the requirements of the
)RegulatoryFlexibility Act (Pub. L 9&-
534, 94 Stat. 1164, 5 U.S.C. 610-612), the
Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).
(Sec. 4080), 68 Stat. 516, (21 U.S.C. 346ag}}]

Dated. June 22.1984.
Douglaw-D. Campt,
Director, Registration Di'ision, Office of
Pesticzde.rogranm.
jFR~oc. 84-1758 Filed 6-28-K, &:45 cmn]
9ILUNC,0CDE 6560-SO-

[PP 4G29781r450; PH-FRL 2618-3]

E. I. du Pont de Nemours and Co.,
Establishment of Temporary
Tolerance

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice.

SUMMARY: EPA has established a
temporary tolerance for the combined
residues of the herbicide DPX-Y6202
(ethyl 2[4-[6-chloroqumoxlin-Z-yl oxy)
phenoxy,] propanoate and its metabolite
2-[4-(6-chloroqumoxlin-2-yl oxy)
phenoxy] propanmc acid in or on the raw
agricultural-commodity soybeans. This
temporary tolerance was requested by
E. L du Pont de Nemours and Co.
DATE: This temporary tolerance expires
December 31,1985.
FOR FURTHER INFORMATION CONTACT
By mail: Robert Taylor. Product
Manager (PM) 25, Registration Division
(TS-767C), Office of Pesticide Progams,
Environmental Protection Agency, 401 M
St., SW., Washington, D.C. 20460.

Office location and telephone number.
Rm. 245, CM #2,1921 Jefferson Davis
Highway, Arlington, VA. (703-557-1800).
SUPPLEMENTARY INFORMATION: E. L du
Pont de Nemours and Co., 1ilmington,
DE 19898, has requested, in pesticide
petition PP 402978 the establishment of
a temporary tolerance for the combined
residues of the herbicide DPX-Y6202
(ethyl 2[4-{6-chloroqumoxlin-2-yl oxy)
phenoxyl propanoate and its metabolite
2-[4-(6-chloroqumoxlin-2-yl oxy)
phenoxy] propamc acid in or on the raw
agricultural commodity soybeans at 0.05
part permillion (ppm).

This temporary tolerance will permit
the marketing of the above raw
agricultural commodity when treated in
accordance with the provisions of
experimental use permit 352-EUP-115
which is being issued under the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) as amended, (Pub. L 95-
395, 92 Stat. 819; 7 U.S.C. 136).

The scientific data reported and other
relevant material were evaluated, and it
was determined that establishemnt of
the temporary tolerance will protect the
public health. Therefore, the temporary
tolerance has been established on the
condition that the pesticide be used in
accordance with the experimental use
permit and-with the following
provisions:

1. The total amount of the active
ingredient to be use must not exceed the
quantity authorized by the eperimental
use permit

2. DuPont must immediately notify the
EPA of any findings from the
experimental use that have a bearing on
safety. The company must also keep
records of production. distribution, and
performance and on request make the
records available to any authorized
officer or employee of the EPA or the
Food and Drug Administration.

This tolerance expires December 31,
1985. Residues not in excess of this
amount remaining in or on the raw
acncultural commodity after this
expiration date will not be considered
actionable if the-pesticide is legally
applied during the tern of, and in
accordance vath, the provisions of the
experimental use permit and temporary
tolerance. This tolerance may be
revoked if the experimental use permit
is revoked orif any experience with or
scientific data on this pesticide indicate
that such revocation is necessary to
protect the public health.

The Ofice of Management and Budget
has exempted this notice from the
requirements of section 3 of Executive
Order 1291.

Pursuant to the requirements of the.
Regulatory Flexibility Act (Pub. L95-
534, 9-1 Stat. 1164, 5 U.S.C. 610w-612], the
Administrator has determined that
rcgulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the FWedral Register of May 4,1931 (46
FR 24950.)

(Sec. 403[l. E.3 Stat. 516. (21 U.S.C. 34SaW)1
Date1 June 21.134.

Douglas D. Camp?,
Director. Rezst raton Dvzszo, Offi ce of
Prer3id2rcgramr.
[M 12:;. -i M ro3 Vz. 5-Gt G:Z =1

WLiNG CODE e:Swx0U

[PP 8G20791T449; PH-FRL 2618-21

EM Industries, lnc. Renewal of
Temporary Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION. Notice.

SUMMARY: EPA has renewed a
temporary tolerance for residues of the
growth regulatormethyl 2-chtoro-g-
hydroxyfluorene-9-carboxylate, methyl
9-hydroxyfluorene-9-carboxylate, and
methyl 2.7-dichloro-9-hydroxyfIuorene-9-
carboxylate in or on the raw agricultural
commodity cucumbers.
DATE: This temporary tolerance expires
May 8, 1935.

FOR FURTHER INFORMATION CONTACT:
By-mail: Robert Taylor, Product
Manager (PM] 25, Regtstration Division
(TS-767C), Office of Pesticide Programs.
Envaronmental Protection Agency, 401 M
St., SW., Washington, DC 20460.
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Office location and telephone number:
Rm. 245 CM#2, 1921 Jefferson Davis
Highway, Arlington, VA. (703-557-1830).
SUPPLEMENTARY INFORMATIONEPA
issued a notice that published in the
Federal Register of May 25, 1983 (48 FR
23476), stating that a temporary
tolerance had been extended for
residues of the growth regulator methyl
2-chloro-9-hydroxyfluorene-9-
carboxylate, methyl 9-hydroxyfluorene-
9-carboxylate, and methyl 2,7-dichloro-
9-hydroxyfluorene-9-carboxylate in or
on the raw agricultural commodity
cucumbers at 0.1 part per million (ppm).

This tolerance was renewed in
response to pesticide petition PP 8G2079,
submitted by EM Industries, Inc., Plant
Protection Division, 5 Skyline Drive,
Hawthorne, NY 10532.

The company has requested a 1-year
renewal of the temporary tolerance to
permit the continued marketing of the
above raw agricultural commodity when
treated in accordance with the
provisions of experimental use permit
21137-EUP-3, which is being renewed
under the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA) as
amended, (Pub. L. 95-396, 92 Stat. 819; 7
U.S.C. 136).

The scientific data reported and other
relevant material were evaluated, and it
was determined that a renewal of the
temporary tolerance will protect the
public health. Therefore, the temporary
tolerance has been renewed on the
condition that the pesticide be used in
accordance with the experimental use
permit and with the following
,provisions:

1. The total amount of the active
ingredient to be used must not exceed
the quantity authorized by the
experimental use permit.

2. EM Industries, Inc., must
immediately notify the EPA of any
findings from the experimental use that
have a bearing on safety. The company
must also keep records of production,
distribution, and performance, and on
request make the records available to
any authorized officer or employee of
the EPA or the Food and Drug
Administration.

This tolerance expires May 8,1985.
Residues not in excess of tis amount
remaining in or on the above raw
agricultural commodity after this
expiration date will not be considered
actionable if the pesticide is legally
applied during the term of, and in
accordance with, the provisions of the
experimental use permit and temporary
tolerance. This tolerance may be
revoked if the experimental use permit
is revoked or if any experience with or
scientific data on this pesticide indicate

that such revocation is necessary to
protect the public health.

The Office of Management and Budget
has exempted this notice from the
requirements of section 3 of Executive
Order 12291.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96--
534, 94 Stat. 1164, 5 U.S.C. 601--612), the
Admimstrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published n
the Federal Register of May 4,1981 (46
FR 24950).
(Sec. 4080), 68 Stat 516, (21 U.S.C. 346ag)))

Dated: June 21, 1984.
Douglas D. Campt,
Director, Registration Division, Office of
Pesticide Programs.
[FR Doc. 84-17367 Filed 6-2&4; &45 am]

BILLING CODE 6560-50-M

[OPP-50617; PH-FRL 2616-6]

Issuance of Experimental Use Permits

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA has granted
experimental use permits to the
following applicants. These permits are
in accordance with, and subject to, the
pro-visions of 40 CFR Part 172, which
defines EPA procedures with respect to
the use of pesticides for experimental
purposes.
FOR FURTHER INFORMATIONJ CONTACT:.
By mail, the product manager cited in
each experimental use permit at the
address below: Registration Division
(TS-767C), Office of Pesticide Programs,
Environmental Protection Agency, 401 M
St., SW., Washington, D.C. 20460.

In person or by telephone: Contact the
product manager at the following
address at the office location or
telephone number cited in each
experimental use permit: 1921 Jefferson
Davis Highway, Arlington, VA.
SUPPLEMENTARY INFORMATION: EPA has
issued the following experimental use
permits:

241-EUP-104. Issuance. American
Cyanand Company, P.O. Box 400,
Princeton, NJ 08540. This experimental
use permit allows the use of 1,220
pounds of the herbicide pendimethalin
on dry bulb onions and garlic to
evaluate the control of various grasses
and broadleaf weed species. A total of

1,210 acres are involved; the program Is
authorized only in the States of Arizona,
California, Colorado, Nebraska, New
Mexico, Oregon, Texas, and
Washington. The experimental use
permit is effective from May 1, 1984 to
May 1, 1985, Temporary tolerances for
residues of the active ingredient in or on
bulb omons and garlic have been
established. (Robert Taylori PM 25, Rm.
245, CM#2, (703-557-1800).)

100-EUP-83, Issuance. Ciba-Geigy
Corp., P.O. Box 18300, Greensboro, NC
27419. This experimental use permit
allows the use of 3,750 pounds of the
insecticide chlordimeform in a tank mix
with synthetic pyrethroid and vegetable
oil on cotton to evaluate the control of
bollworms and tobacco budworm eggs
and larvae. A total of 5,000 acres are
involved; the program is authorized only
in the States of Mississippi and Texas,
(Jay Ellenberger, PM 12, Rm. 202, CM#2,
(703-557-2386).)

100-EUP--4. Issuance. Ciba-Geigy
Corp., P.O. Box 18300, Greensboro, NC
27419. This experimental use permit
allows the use of 1,250 pounds of the
insecticide chlordimeform in a tankl mix
with synthetic pyrethoid and vegetable
oil on cotton to evaluate the control of
bollworms and tobacco budworni eggs
and larvae. A total of 5,000 acres are
involved; the program is authorized only
in the States of Mississippi and Texas,
This permit and the one above are
effective from May 17,1984 to May 17,
1985. The permits will use the same
active ingredient but different
formulations. Jay Ellenberger, PM 21,
Rm. 229, CM #2, (703-557-2386).)

1471-EUP-75. Amendment. Elanco
Products Company, 740 S. Alabama St.,
Indianapolis, IN 46285. A notice was
published in the Federal Register of July
27, 1983 (48 FR 34115) pertaining to the
amendment of an experimental use
permit, 1471-EUP-75, issued to Elanco
Products Company. At the request of the
company, the permit has been amended
to add 11 States, and to reduce the
acreage and the amount of the active
ingredient. This experimental use permit
now allows the use of 320 pounds of the
fungicide fenarimol on apples and
grapes to evaluate the control of cedar
rust, powdery mildew, and scab. A total
of 720 acres are involved; 480 acres of
apples to be treated and 240 acres of
grapes to be treated. The program is
authorized in the States of California,
Connecticut, Georgia, Illinois, Indiana,
Maine, Maryland, Massachusetts,
Michigan, North Carolina, New
Hampshire, New York, Ohio, Oregon,
Pennsylvania, Rhode Island, South
Carolina, Virginia, Vermont, and West
Virgnua for apples and California,
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Michigan, New York, Olo. Oregon, and
Washington for grapes. The
experimental use permit is effective
from April 18,1984 to March 19,1985.
Temporary tolerances for residues of the
active ingredient in or on apples and
grapes have been established. (Henry
Jacoby, PM 21, Rm. 229, CM#2, (703-
557-1900).)

618-EUP-10. Extension. Merck and
Company, Inc., P.O. Box 2000, Rahway,
New Jersey 07065. This experimental use
permit allows the use of 250 grams of the
insecticide Avermectin B, on non-
cropland and pastures to evaluate the
control of the imported fire ant. A total
of 5,000 acres are involved; the program
is authorized only in the.States of
Alabama, Arkansas, Florida, Georgia,
Louisiana, Mississippi, North Carolina,
.South Carolina, and Texas. The
experimental use permit is effective
from March 23,1984 to March 23,1985.
This permit is issued with the limitation
that cattle will not be allowed on
treated pastures within seven days of
application. (George T. LaRocca, PM 15,
Rm. 204, CM#2, (703-557-2400.)

748-EUP-18. Extension. PPG
Industies, Inc., P.O. Box 31, Barberton,
OH 44203. This experimental use permit
allows the use of 2,526 pounds of the
herbicide 1-(carboethoxy)ethyl 5-[2-
chloro-4-[trifluoromethyl)phenoxy]-2-
nitrobenzoate on soybeans to evaluate
the control of various weeds. A total of
12,630 acres are involved; the program is
authorized in the States of Alabama,
Arkansas, Connecticut, Delaware,
Florida, Georgia, Illinois, Indiana, Iowa,
Kansas, Kentucky, Louisiana, Maryland,
Michigan, Minnesota, Mississippi,
Missouri, Nebraska, New Jersey, New
York, North Carolina, North Dakota,
Ohio, Oklahoma, Pennsylvania, South
Carolina, South Dakota, Tennessee,
Texas, Virginia, West Virginia, and
Wisconsin. The experimental use permit
is effective from April 22, 1984 to April
30,1985. This permit is issued with the
limitation that treated plants are not
used for feed or forage. A temporary
tolerance for residues of the active
ingredient in or on soybeans has been
established. (Richard Mountfort, PM 23,
Rm. 253, CM#2, (703-557-1830).)

Persons wishing to review these
experimental use permits are referred to
the designated product managers.
Inquiries concerning these permits
should be directed to the persons cited
above. It is suggested that interested
persons call before visiting the EPA
office, so that the appropriate file may
be made available for inspection
purposes from 8:00 a.m. to 4:00 p.m.,
Monday through Friday, excluding legal
holidays.

(Sec. 5, Pub. L 95-396; 92 Stat. 828 (7 U.S.C.
136(c))

Dated: June 22,1984.
Douglas D. Campt,
Director, Registration Division, Office of
Pesticide Programs.
[FRi Dom. E4-17371 Filci 1-5f i
BILUNG CODE 6563 0--M

[OPP-50619; PH-FRL-2616-8

Issuance of Experimental Use Permits

AGENCY. Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA has granted
experimental use permits to the
following applicants. These permits are
m accordance with, and subject to, the
provisions of 40 CFR Part 172, which
defines EPA procedures with respect to
the use of pesticides for experimental
purposes.
FOR FURTHER INFORMATION CONTACT:
By mail, the product manager cited in
each experimental use permit at the
address below: Registration Division
(TS-767C), Office of Pesticide Programs,
Environmental Protection Agency, 401 M
St., SW., Washington, D.C. 20400.

In person or by telephone: Contact the
product manager at the following
address at the office location or
telephone number cited in each
experimental use permit: 1921 Jefferson
Davis Highway, Arlington, VA.
SUPPLEMENTARY INFORMATION: EPA has
issued the following experimental use
permits:

1471-EUP-67 Extension. Elanco
Products Company, 740 South Alabama
St., Indianapolis, IN 46285. This
experimental use permit allows the use
of 8,700 pounds of the herbicide
flundone on aquatic plant management
systems to evaluate the control of
various weeds. A total of 4,350 acres are
involved; the program is authorized in
the States of Alabama, Arkansas,
Connecticut, Delaware, Florida, Georgia,
Illinois, Indiana, Kentucky, Louisiana,
Maine, Maryland, Massachucetts,
Michigan, Minnesota, Mississippi,
Missouri, New Hampshire, New Jersey,
New York, North Carolina, Ohio,
Oklahoma, Pennsylvania, South
Carolina, Tennessee, Texas, Vermont,
Virginia, West Virginia, and Wisconsm.
The experimental use permit is effective
from June 1,1984 to June 1,1985. A
temporary tolerance for residues of the
active ingredient in or on fish has been
established. (Richard Mountfort. PM 23,
Rm. 253, CM#2, (703-557-1830).)

3125-EUP-168. Extension. Mobay
Chemical Corporation, P.O. Box 4913,

Kansas City, MO 64120. This
experimental use permit allows the use
of 402.5 pounds of the fungicide beta-
([1.1'-biphenylj-4-yloxy]-Alpha-,l1-
dimethylethyl-IH-1,2,4-tnazole-1-
ethanol on apples to evaluate the
control of various apple diseases. A
total of 115 acres are involved; the
program is authorized only in the States
of Georgia. Maryland, Michugan, New
Jersey, New York. North Carolina, Ohio,
Oregon, Pennsylvania. South Carolina,
Virgua, Washington, and West
Virginia. The experimental use parmit is
effective from June 1,1934 to December
31,1984. A temporary tolerance for
residues of the active ingredient in or on
apples has been established.4Henry
Jacoby, PM 21, Rm. 229, CM#2, (703-
557-1900).)

3125-EUP-181. Extension. Mobay
Chemical Corporation, P.O. Box 4913,
Kansas City, MO 64120. This
experimental use permit allows the use
of 3,187.5 pounds of the fungicide beta-
([1l1'-biphenylJ-4-gloxy)-Alpha-[l,1-
dimethylethyl-IH-1,2,4-tnazole-1-
ethanol on apricots, nectarines, peaches,
and plums to evaluate the control of
various diseases of stone fruit. A total of
425 acres are involved (150 acres to be
treated in 1934 and 275 acres to be
treated in 1935); the program is
authorized only in the States of
California, Georgia, Michigan, New
Jersey, North Carolina, Oregon,
Pennsylvania, South Carolina, Virginia,
Washington. and West Virgua.
Temporary tolerances for residues of the
active ingredient in or on apricots,
nectannes, peaches, and plums have
been established. (Henry Jacoby, PM 21,
Rm. 229, CM#2, (703-557-1900).)

45639-EUP-20. Issuance. NOR-AM
Chemical Company, 3509 Silverside Rd.
P.O. Box 7495, Wilmington, DE 19803.
This experimental use permit allows the
use of 5,000 pounds of the insecticide
chlordimeform in a tank mix with
vegetable oil on cotton to evaluate the
control of bollworms, larvae, and
tobacco budworm eggs. A total of 5,000
acres are involved; the program is
authorized only in the States of
Mississippi and Texas. The
experimental use permit is effective
from June 7,1934 to June 7,1985. A
permanent tolerance for residues of the
active ingredient in or on cottonseed has
been established (40 CFR 180.2.5). (ay
Ellenberger, PM 12. Rm. 202, CM# 2,
(703-557-2386).)

876-EUP-43. Issuance. Velsicol
Cheical Corporation. 341 East Ohio St..
Chicago IL 60511. This experimental use
permit allows the use of 150 pounds of
the herbicide prodiamine on nonbearing
almonds, grapes, walnuts, and woody
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ornamental nursery stock to evaluate
the control of annual grasses and
broadleaf weeds. A total of 125 acres
are involved; the program is authorized
only in the States of Arizona, Arkansas,
California, Michigan, New York,
Pennsylvania, and Washington. The
experimental use permit is effective
from September 1, 1984to September 1,
1985. This permit is issued with the
limitation that treated crops will bear
fruit within one year after application.
(Righard Mouaffort, PM 23, Rm. 253,
CM# 2, (703-557-1830).)

2724-EUP-19. Issuance. Zoecon
Industries, 12200 Denton Drive, Dallas,
TX 75234. This experimental use permit
allows the use of 50,000 pounds of the
insecticide dioxathion inear taIn on
beef cattle to evaluate the control of
Gulf Coast ticks, face flies, horn flies,
spinose ear ticks, and stable flies. A
total of500head of cattles are involved;
the program is authorized only in the
States of Califorma, Florida, Indiana,
Kentucky, Mississippi, New Mexico,
Oklahoma, Pennsylvania, and Texas.
The experimental use permit is effective
from May 25,1984 to May 25,1988. A
permanent tolerance for residues of the
active ingredient in or on cattle'hasbeen
established (40 CFR 180.171)). [George
LaRocca, PM 15, Rm. 204, CM# 2, (703-
5777-2400).)

Persons-wishing to review these
experimental usepermits are referred to
the designated product managers.
Inquiries concerning these-permits
should be directed to the persons cited
above. Itis suggested that interested
persons call before visiting the EPA
office, so that the appropriate file may
be made available for inspection
purposes from 8:00 a.m. to 4:00 p.m.,
Monday through Friday, excluding legal
holidays.
(Sec. 5, Pub. L. 95-39o; 92 Stat. 828 (7 U.S.C.
136c))

Dated: June 21, 1984.
Douglas D. Campt,
Director, Registration Division, Offce of
Pestclcde Pmgrama.
[FR Doec. 84-17370 Filed 6-2s-s 8:¢. am]
DILUNG CODE 5E5-6-0-M

[OPP-180652; PH-FRL2616-7]

Montana; Specific Exemption for Us3
of Dyed Compound 1 00-Treated
Grain Bat2 To Control The Columbian
Ground Squirrel
AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA has granted a specific
exemption to the vontanaDepartment

of Agriculture for use of dyed
Compound 1080-treated gram bait to
control the Columbian ground squirrel.
This specific exemption was issued
pursuant to section 18 of the Federal
Insecticide, Fungicide, and Rodenticide
Act, as amended (FIFRA).
DATES: This specific exemption is
effective from April 20, 1984, through
August 31, 1984.
FOR FURTHER INFORMATION CONTACT.
By mail Donald R. Stubbs, Registration
Division [TS-7'67C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
D.C. 20460.

Office location and telephone number:
Rm. 716, CM#2, 1921 Jefferson Davis
Highway, Arlington, VA, (703-557-1192).
SUPPLEMENTARY INFORMAMiON: EPAlias
granted a specific exemption for the use
of the pesticide chemical sodium
fluoroacetate (Compound 1080) in dyed
gram baits to control the Columbian
ground squirrel on crop and improved
pastureland.

After reviewimg the application and
other available information EPA has
determined that

1. Columbian ground squirrels, if not
controlled, vll cause significant
damage to western Montana's staple
crops, small grams, and hay crops.
Damage from this pest rould result in an
economic loss of up to $13per acre. This
represents a loss of up to $582,000 for-
the acreage involved.

2. Monitoringof past emergency
exemptions indicates there has been
minimal adverse effects to nontarget
species.

Accordingly, Montana has been
granted a specific exemption to use the
pesticide noted above until August 31,
1984. The specific exemption is also
subject to the following conditions:

1. The MontanaDepartment of
Agriculture is responsible for ensurming
that all provisions of this specific
exemption are met. It is also responsible
for providing information in accordance
with 40 CFR 166.5. This information
must be submitted to EPAfHeadquarters
through the EPA Regional Office.

2. Up to 17,910 pounds of 0.05 percent
bait (159 ounces of technical grade
Compound 1080, 90 percent pure),
prepared in accordance with the formula
proposed in Appendix B of Montana's
application, -are authorized.
.3. Labeling accepted under Montanas

1981 exemption for this use must be
used.

4. Under the specific exemption, the
Compound 1080 gram bait shall be used
only to control the Columbian ground
squirrel (Spermophilus columbianus) in
crop and improved pastureland areas.

No more than 23,622 acres of hay and
small grains and 21,153 acres of
improved pasture may be treated in !he
following 16 counties: Beaverhead,
Broadwater, Deer Lodge, Flathead,
Granite, Jefferson, Lake, Lewis and
Clark, Lincoln, Madison, Mineral,
Missoila, Prvell, Ravalli, Sanders, and
Silver Bow. This acreage includes a 250-
yard peripheral treatment around small
grains, improved pasture and hayflelds.

5. The Compound 1080 bait is to be
scattered, not piled or placed in holes,
along active burrow entrances at a rate
of no more than 0.16 ounce bait/active
entrance usmg calibrated dipper. Each
active burrow is to be treated no more
than once per year.

Cropland or improved pastureland
which has been treated with Compound
1080 shall not be grazed for a period of
14 days with the exception of cattle
which may be grazed after a period of 7
days.

6. Compound1080 grain shall be used
only under the on-site supervision of
certified government pesticide
applicators trained by the Montana
Department of agriculture. Each
applicator shall be-trained In:

a. The biology and ecology of the
Columbian ground squirrel.

b. Safe handling of the toxid grain
baits to include bandaging of open
wounds and -washing hands after bait
application before eating or smoking.

c. Proper placement of the bait.
d. Consideration of environmental

conditions before baiting is begun.
.e. Necessaryrecordkeeping.
f. Other competency standards,

including first-aid training for
Compound 1080 poisoning, toxicology of
Compound 1080, and chemistry of
Compound 1080.

7 Each certified-overnment pesticido
applicator shall keep records dealing
with the placement of Compound 1080
gram bait. Such records shall Include
but not be limited to:

a. The approximate number of acres
upon which bait Is applied.

b. The amount of bait applied.
c. The date of each application.
d. All accidents or injuries to humans,

domestic anmals, or nontarget species.
e. Names of certified government

applicator and crew members malkng
each application.

f Approximate location of each
treated field and-the owner of treated
acreage.

8.All persons authorized to possess
and use Compound 1080 and grain bait
treated-with this toxicant shall keep
such toxicant and treated bait in locked
containers during storage and transport,
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a. All preparation of baits must be
done at a central formulation site;
persons preparing the formulation from
the dry concentrates must wear gloves
and an appropriate respirator.

b. Equipment used to handle and mix
Compound 1080 must be identified and
used only for this purpose.

c. All containers of Compound 1080 or
Compound 1080-treated baits must be
clearly labeled. Baits must not take the
form of any food normally consumed by
humans.

9. All bait removed from locked
containers for use shall be carried only
in zippered canvas pouches marked in
red letters "Poison Gram." The bag shall
remain closed at all times except when
bait is actually being applied.

10. Bait acceptance trials will be
conducted before treatment to
determine whether Columbian ground
squirrels are accepting gram baits.

11. Both Montana Fish and Game
personnel and regional U.S. Fish and
Wildlife Endangered Species personnel
will be consulted to insure that areas
where treatment is proposed are not
occupied by threatened or endangerd
species.

12. White gloves shall be worn by all
persons handling Compound 1080 gram
bait as indicators of dermal exposure.

13. Washing facilities shall be made
readily available by the supervising
certified government pesticide
applicator.

14. Compound 1080 gram bait shall be
applied only during seasons when
Columbian ground squirrels are
accepting gram and the majority of the
population is active above ground. The
seasons shall be determined locally by
the certified government pesticide
applicator in consultation with the
-Department of Agriculture's verterbrate
pest control biologists.

15. Compound 1080 gram bait shall not
be used in situations where threatened
endangered species (bald eagle, grizzly
bear, Northern Rocky Mountain wolf)
maybe adversely affected. Compound
1080 gram is not to be applied in prairie
dog towns or in areas where the
blackfooted ferret or their signs have
been sighted.

16. Compound 1080 bait is not to be
applied in areas frequented by children.

17 The general public will be
informed of the areas to be treated via
the most appropriate means of
communication for announcements.
These announcements will provide
specific telephone numbers where
individuals can obtain exact information
on areas that are being treated, and also
medical assistance for cases of
Compound 1080 poisoning. A county or
city-county official will be assigned the

responsibility for the Compound 1080
program in each county and will be
available for commumcation with the
general public and the Montana
Department of Agriculture.

18. Treatment crews will post warning
signs at the main entrance to fields
munediately following treatment.

19. The government pesticide
applicators will instruct each
landowner, administrator, or lessee,
whose land is to be treated, that he must
notify is adjacent neighbors before the
actual treatment occurs. The landowner,
administrator, or lessee should instruct
his neighbors: (1) To keep their dogs
confined for a minimum of 10 days, (2)
to keep cattle out of treated areas for 7
days and keep all other domestic
livestock out of treated areas for 14
days, and (3) that, if any of their
exposed domestic ammals become sick
or begin acting strangely, they should
contact their local veterinarian,
Department of Agriculture, or
Department of Livestock.

20. It is recommended that
landowners create periodic nightly
disturbances near treated field for
several days following treatment. The
purpose is to keep nontarget species
such as coyotes, domestic dogs, and
others out of the treated areas during
immediate post-treatment period. These
disturbances could be created by the
use of loud radios, firecracker ropes, or
firing of rifles, etc. Such disturbances
should ot be carried out to extremes
(i.e., use of acetylene guns).

21. Any suspected or reported
nontarget species problem reported to,
or discovered by, an applicator shall be
immediately reported to the Montana
Department of Agriculture in Helena.

22. No lands will be treated within
one mile of incorporated or
unincorporated cities and towns except
those areas approved for treatment by
the county commission or city-county
commission in consultation with the
Montana Department of Agriculture.

23. The Montana Department of
Agriculture is rsponsible for msurmg
that all of the provisions of this specific
exemption are adhered to, records of
applicators will be checked, and a
reasonable number of applications
checked.

24. The EPA Montana Office shall be
immediately informed of any adverse
effects resulting from the use of
Compound 1080 under this specific
exemption.

25. Crew supervisors will instruct
landowners that all animal carcasses
found above ground must be placed
individually down burrows and covered
with dirt or buried individually.
Alternatively, carcasses may be burned.

26. Federal land must not be treated
with Compound 1030.

27. A final report must be submitted to
the EPA by the end of December 1934.

Dated: June 21.1934.
Douglas D. Campt.
Acling Director, Office ofPesticide Progrq .
[I, 12::. ea-1=:3 Fed -z3--: &-43 am]

SILLIfl3 CODE C=:!-r_-

[AD-FRL-2617-1]

National Air Pollution Control
Techniques Advisory Committee;
Open Meeting

Under Pub. L. 92-463, notice is hereby
given that a meeting of the National Air
Pollution Control Techniques Advisory
Committee will be held on August 29
and 30,1984, at the Sheraton University
Center, Greenbriar Ballroom (2nd Floor],
2800 Middleton Avenue at Morreene
Road and 15-591, Durham. North
Carolina 27703. The Commercial
telephone number is (919) 383-8575.

The tentative agenda for the meeting
is as follows:

August 29 (Wednesday)-913a a.m.

Petroleum Refinery Wastewater
Systems, New Source Performance
Standards (Section 111 of the Clean
Air Act)

Magnetic Tape, New Source
Performance Standards (Section 111
of the Clean Air Act)

Synthetic Organic Chencal
Manufacturin g Industry (SOCM1)
Reactor Processes, New Source
Performance Standards (Section 11
of the Clean Air Act)

Hazardous Waste Treatment. Storage,
and Disposal Facilities (TSDF) Area
Source Air Emissions Program, Status
Report to the Committee

August 30 (Thurday)-9:00 a.m.
Continuation of August 29-As Required
Portland Cement Plants, Review of

Standards of Performance for New
Stationary Sources (Section 111 of the
Clean Air Act)

Vinyl Chloride, Revision of National
Emission Standards for Hazardous
Air Pollutants (Section 112 of the
Clean Air Act)
All meetings are open to the public.

Anyone wishing to make a presentation
should contact Ms. Mary Jane Clark at
the Emission Standards and Engineering
Division (MD-13], U.S. Environmental
Protection Agency. Research Triangle
Park, North Carolina 27711, by August
20,1984. The commercial telephone
number is (919) 541-5571. and the FTS
number is 629-5571.
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The dockets containigmaterial
relevant to petroleum refinery
wastewater systems (A-83-07),
magnetic tape (A--82-45), SOCMI reactor
processes (A-83-29), portland cement
plants (A-84-08), and vinyl chloide (81-
21) are located in the U.S.
Environmental Protection Agency,
Central Docket Section, WestTower
Lobby-Gallery 1, 401 M Street, S.W.,
Washington, D.C. 20460. The dockets
may be inspected between 8:00 a.m. and
4:00 p.m. on weekdays, and a reasonable
fee may be charged for copying.
Joseph A. Cannon,
AssistantAdministrator forAir and
Radiation.
[FRDoc. 4-i7381 Filed 6-28-;4; 8:45 am)

ILING CODE 6560-50-"

[SAB-FRL-2617-7]

Science Advisory-Board; Clean Air
Scientific Advisory Committee Open
Meeting--July 19-20, 1984

Under Pub. L. 92-463, notice is hereby
given of a meeting of the Clean Air
Scientific Advisory Committee (CASAC)
of the Science Advisory Board. The
meeting will be held July 19-20 in Room
1112, U.S. Environmental Protection
Agency, Crystal Mall #2, 1921 Jefferson
Davis Highway, Arlington, Virginia. The
meeting will begin at 1:30 p.m. on July 19
and the estimated time of adjournment
Is 12:00 noon on July 20.

The purpose of the meeting is to allow
CASAC to review and provide its advice
to the EPA on the Agency's proposed
rule to reaffirm the National Ambient
Air Quality Standards (NAAQS) for
Nitrogen Dioxide (NO2). The proposed
rule was published in the Federal
Register on February 23, 1984 (49 FR
6866).

Individuals wishing background
information may order the revised
Criteria Document, "Air Quality Criteria
for-Oxides of Nitrogen" (EPA-600/&-82-
026F, December 1982; PB--63-16337,
$53.50 paper copy), and the final revised
OAQPS Staff Paper, "Review of the
National Ambient Air Quality Standards
for Nitrogen Oxides: Assessment of
Scientific and Technical Information"
(EPA-450/5-82-002, August 1982; PB 83-
132829, $13.00 paper copy and $4.00
microfiche), which are available from:
U.S. Department of Commerce, National
Technical Information Service, 5285 Port
Royal Road, Springfield, Virginia 22161.

The agenda for this meeting will
include: (a) briefing on comments
submitted by the public in response to
the proposed rulemaking; (b) review of
new studies published since CASAC's

previbus reviewof the scientific
evidence for nitrogen dioxide in 1982.

The Committee will also discuss
exposure assessment information needs
for use in setting ambient standards.

The meeting is open to the jpublic. Any
member of the public wishing to attend
or obtain information should contactltr.
Robert Flank, Executive Secretary, or
Ms. Carolyn Osborne, Secretary Clean
Air Scientific Advisory Committee,
Science Advisory Board (A-101F, U.S..
EPA, 401 M Street, 'S.W., Washington,
D.C. 20460, 1202) 382-2552-by close of
business July 16, 1984.

Dated. June 22, 1984.
Terry F. Yosie,
Director, Science Advisory Board.
[FR Doc. 84-17380 Fiied 8-28-;5.45 am]
BILUNG CODE 6560-50-M

[SAB-FRL-2618-7J

Science Advisory BoardAAB,
Executive Committee, Open Meeting-
July 18-19,1984

Under Pub. L. 92-463, notice is hereby
given of a meeting of the Executive
Committee of the Science Advisory
Board. The meeting will be held July 18-
19 in room 1101 West Tower, EPA
Headquarters, 401 M Street, SW,
Washington, D.C. The meeting will
begin at approximately 9.15 on July 18
and will adjourn at approximately noon
of July 19.

The major purpose of the meeting is to
enable the Executive Committee to
review and decide whether to transmit
to the Adminstrator several reports of
SAB subcommittees, These include a
draft report of the Subcommittee onRisk
Assessment for Radionuclides wlich
reviewed the scientific basis of.EPA's
proposed standardsfor airborne
radionuclides; and a draft report of the
Office of Research and Development's
Research Centers' Program by the
Subcommittee on Strategic and 1.ong-
Term Research. The Committee will also
receive a briefing on the status of EPA
activities m biotechnology in additionlo
planning future SAB review activities.

The meeting is open to the public. Any
member of the public wishing to attend
or obtain information should contact Dr.
Terry F. Yosie, Director, Science
Advisory Board, (202) 382-4126 before
close of business July 11, 1984.

Dated: June 25, 1984.

Terry F. Yosie,
Director, ScienceAdvsoryBoard.
[FR Doc. 84-177a Tileds-a-at8:45 am]
BILLING CODE 6560-50-M

[SAB-FRL-2618-6]

Science AdvLrnryBzard
Environmental Health Committee;
Meeting

Under Pub. 1. 22-463, notice is hereby
given that a two-day meeting of the
Environmental Health Committee (EHC)
of the Science Advisory Board will be
held on July 24-25,1984, n Conference
Room 3906-3908, Waterside Mall, U.S.
Environmental Protection Agency, 401 M
Street, Southnvut, Washington, D.C. The
meeting will start at 9.15 am. on July 4,
1984, and adjourn not later than 4:30
p.m. on July 25,1984.

The principal purposes of The meeting
will be first on July 24, 1984 (1) to update
the EHC on a draft paper, prepared by
EPA's Office ofToxic Substances,
describing design options for a
retrospective validation study of PMN
health hazard assessments; (2) to review
and comment on the scientific adequacy
of a draft Asbestos Health Assessment
Update prepared by the Office of -Iealth
and Environmental Assessment (OHEA)
of EPA's Office of Research and
Development (ORD). The HAD Is dated
February 1984 (EPA-600/8-84-003A);
and (3) to discuss the EHC views
regarding generic issues in the draft
Health Assessment Documents (HADs)
for vmylidene chloride,
trichloroethylene, and perchloroethylene
in line with earlier EHC reviews.
Secopd, on July 25, 1984 (4) to reviews a
jointly prepared OHEA-Office of Air
Quality Planning and Standards staff
paper on "Estimation of the Public
Health Risk from Exposure to Gasoline
Vapor via the Gasoline Marketing
System;" (5) to receive briefings from the
Ad-Hoc Subcommittees for New
Business and for Improving the Quality
of HAD reviews; and (6) to discuss
upcoming issues and to receive brief
reports and informational items of
current interest tothe Members.

For information on how to obtain
copies of the draft HADs or the asbestos
update please-write the OR]
Publications Office, Center for
Environmental Research Information,
U.S. EPA, Cincinnati, Ohio 45268 or call
(513) 684-7562.For copies of the ntaff
paper on gasoline vapor, please write
the OR] Librarian (MD-35), Research
Triangle Park, North Carolina 27711 or
call (919) 541-2777

The meeting will be open to the
public. Any member of the public
wishing to attend, participate, submit a
paper, or wishing further information
should contact Dr. Daniel Byrd,
Executive Secretary to the EHC, or Mrs.
Patti Howard, by telephone at (202) 382-
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2552 or by mail at: Science Advisory
Board (A-101), U.S. Environmental
Protection Agency, 401 M Street S.W.
Washington, D.C. 20460 before c.o.b.
July 16, 1984.

Dated: June 25, 1984.
Terry F. Yosie,
Staff Director, Science AdvisoryBoard.
[FR Doc. 84-17378 Filed 6-28-4: &45 am]
BILING CODE 6560-50-M

[ER-FRL-2616-1]

Availability of Environmental Impact
Statements Filed June 18 Through
June 22, 1984, Pursuant to 40 CFR
1506.9

Responsible Agency: Office of Federal
Activities, General Information (202)
382--0-5073 or (202) 382-5075.
EIS No. 840273, Final, FHW, OR, US 20/

Corvallis-Newport Highway,
Reconstruction, Benton and Lincoln
Counties, Due: July 30,1984, Contact:
Martin Convisser (202) 462-4357

EIS No. 840274, Draft, FHW, AK,
Raspberry Road Reconstruction,
between Jewel Lake Road and
Minnesota Drive, Due, August 13,
1984, Contact: Keith Morberg (907)
266-1502.

EIS No. 840275, Final, FHW, NY, NY-394
Upgrading, NY-474 to Prendergast
Avenue, Chautauqua County, Due:
July 30,1984, Contact, V. E. Taylor
(518) 472-3616.

EIS No. 840276, Draft, COE, MI, Great
Lakes Connecting Channels and
Harbors Study, Due: August 13,1984,
Contact: Jim Galloway (313) 226-7590.

EIS No. 840278, Draft, SFW, MT, Charles
M. Russell National Wildlife Refuge,
Due: August 13,1984, Contact* Bruce
Blanchard (202) 343-3891.

EIS No. 840279, Draft, EPA, REG,
Benzene Emissions from Coke By-
Product Recovery Plants, Due: August
13, 1984, Contact: Gilbert Wood (919)
541-5578.

EIS No. 840280, Final, EPA, WI, Geneva
Lake Area WWT Facilities (Regional
Management Plan) Construction/
Upgrading/Expansion, Grant,
Walworth County, Due: July 30,1984,
Contact; William Spaulding (312) 886-
0215.

EIS No. 840281, Draft, NOA, MXG,
SATL, Coastal Migratory Pelagic
Resources (Mackerel) Fishery
Management Plant, Amendment, Due:
August 13,1984, Contact: Jack
Brawner (813) 893-3141.

EIS No. 840282, DSuppl, BLM, NV,
Lahontan Resource Area, Resource
Management Plan, Churchill, Lyon,
Mineral, Nye and Storey Counties,
Due: August 29,1984, Contact: Bruce
Blanchard (202) 343-3891.

EIS No. 840283, Final, FHV, IL. Elgin
North End Bridge Project,
Construction, Big Timber Road at
State Street (IL-31) to Summit Street
at Dundee Avenue, (IL-58), Kane
County, Due: July 30,1984, Contact:
Jay Miller (217) 492-4600.

EIS No. 840284, Draft, FHW, PA,
Newtown Bypass Extension,
Completion. Newtown Pike to I-95
Interchange, Bucks County, Due:
August 14,1984, Contact- Louis Papet
(717) 782-2222.
Amended Notices:

EIS No. 840245, Draft, OSM, MT,
Westmoreland Resources/Absaloka
Mine Operation, Permit, Big Horn
County, Due: August 3,1984,
Published FR 6/15/84-Review
extended.

EIS No. 840265, Final, EPA, MO, Greene
County Wastewater Treatment
Facilities Plan, Approval, Grant, Due:
July 23,1984, Published FR 6/22/84-
Incorrect State.

Dated: June 28,1984.
Allan Hfirsch,
Director, Office ofFederal Activiic.
[FR Dc,. C4-174:3 FLdc &-iZ41 C 5 c-]

BILLNG CODE $55O-50-il

FEDERAL DEPOSIT INSURANCE
CORPORATION

Proposed Statement of Policy
Regarding the Availability and Use of
Financial and Other Information by
Depositors and Other Creditors of
Banks and Thrifts

AGENCY: Federal Deposit Insurance
Corporation.
AcTrION: Proposed issuance of statement
of policy.

SUMMARY. The FDIC has a vital interest
m minimizing the level of risk to the
deposit insurance fund and m promoting
the discipline of the marketplace to
achieve this objective. Therefore, this
statement of policy is being issued to
notify depositors and creditors of
insured banks and thrifts of information
that is publicly available and to
encourage the public to use that
information when making decisions
regarding the placement of their funds.
The statement of policy also sets forth
certain types of information which the
FDIC believes would be relevant to
these customerg in their evaluation of
bank or thrift condition and
performance.
DAT E Comments on the proposal must
be received by July 30,1984.
ADDRESS: Comments regarding the
proposed statement of policy should be

submitted to Hoyle L. Robinson,
Executive Secretary. Federal Deposit
Insurance Corporation. 550 17th Street,
NW., Washington. D.C. 20429 or
delivered to Room 6103 at the same
address between the hours of 9:10 an.
and 5:00 p.m. on business days.
Comments may also be inspected in
Room 6108 between 9:00 am. and 5:00
p.m. on business days.
FOR FURTHER INFORMATION CONTACT:.
Examination Specialists Robert F.
Storch or Stephen G. Pfeifer, Planning
and Program Development Branch,
Federal Deposit Insurance Corporation,
550 17th Street, NW, Washmton, D.C.
20429, telephone 202/389-4761.
SUPPLEMENTARY INFORMATION: In our
1983 study of the current system of
deposit insurance, Dgposit Insurance m
a Changing Enwronment, as well as in
many other forums, the FDIC has
endorsed the continuation of
deregulation of the banlng industry.
Given this posture, the FDIC has
implemented or recommended several
approaches to expand the role of the
marketplace in imposing discipline on
the industry to limit destructive
competition and excessive nsk-taang.
Motivation for expanded market
discipline flows from depositors and
other creditors being at risk in their
dealings with insured banks and thrifts.
To accomplish this, the FDIC has
introduced modified payoff procedures
and has limited the insurance coverage
of brokered deposits. Additionally, the
FDIC has prepared a legislative proposal
that would allow us to exclude financial
institutions and governmental agencies
from deposit insurance coverage. These
actions are designed to encourage funds
flows to the fast majority of insured
institutions that are prudently run
instead of to the small percentage of
institutions that are marginal and
eng.age in destructive competition or
abusive practices.

Critical to the process of increasing
marketplace discipline is an informed
public. In order to work toward this
objective, the FDIC proposes to issue a
statement of policy that encourages
depositors and other creditors to
periodically request information that
vould facilitate prudent judgments in
evaluating the financial condition of
depository institutions. The policy
statement describes the minimum
information that the FDIC believes
relevant to the decisions of depositors
and other creditors regarding the
placement of their funds.

The text of the proposed statement of
policy follows:
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Statement of Policy Regarding the
Availability and Use of Financial and
Other Information by Depositors and
Other Creditors of Banks and Thrifts

Deregulation of the financial services
industry is removing deposit interest
rate controls and other restrictions that
previously constrained the actions of
many institutions. Because of the greater
freedom within which financial
institutions can operate, the FDIC
believes the supervisory efforts of the
regulatory agencies must be
supplemented by market discipline to
promote sound bank and thrift
management. Critical to the process of
increasing marketplace discipline is an
informed public. Market participants
must seek adequate and relevant
information if they are to make informed
judgments concerning-the lending or
deposit of funds to or with a particular
banking or thrift organization. A well-
informed public is the best protection for
well-run banks and thrifts and is
essential to the maintenance of a strong,
stable financial system m a deregulated
environment. At issue, therefore, is the
nature and extent of information needed
by the marketplace to facilitate rational
financial decisions.

Banks and thrifts report a
considarable amount of financial and
managerial niformation for regulatory
and financial reporting purposes.
Additionally, there is other financial
information that a depositor or creditor
can request and disclosure of which is
not prohibited by federal law.

This information can be useful in
evaluating a bank's or thrift's operations
and financial condition and m assisting
depositors and other creditors in their
financial decision regarding the
placement of their funds with a
particular organization. Others may also
have an interest in the continued
viability of an institution when
establishing customer relationships. The
purpose of this policy statement is to
inform depositors and creditors of some
of the information that is relevant to
their decisionmaking regarding the
placement of their funds.

The credit evaluation process depends
upon the availability of relevant
information. Such information may be in
the public domain or may be requested
by the depositor or creditor. Depositors
and other creditors should not feel
inhibited from requesting relevant
information regarding a bank's or thrift's
condition and these institutions should
not feel inhibited from supplying the
appropriate information.

The FDIC is not prescribing a uniform
document or format for depositors and
other creditors to use when seeking

information on the financial condition of
banks and thrifts. Rather, depositors and
other creditors should have the
flexibility to determine the nature and
method of dissemination of information
appropriate for the bank's or thrift's size
and operations. The adequacy of the
information received from each
institution will then be judged by its
users. Nevertheless, the FDIC believes
that it is appropriate for depositors and
other creditors to periodically seek
relevant information, including the
information discussed below:

I. Financal statements that are
available upon request from the FDIC,
the Federal Reserve Board, or the Office
of the Comptroller of the Currency, but
which may also be voluntarily furnished
by the bank or thrift, including:

A. Reports of Condition and Income,
including all publicly available
schedules and sections, filed with the
bank's or thrift's federal regulatory
agency. These financial statements are
commonly referred to as Call Reports
and are filed quarterly. The Report of
Condition contains "balance sheet" data
regarding the bank's assets, liabilities,
and capital accounts as of the specified
report date, as well as selected
mformation concerning the volume of
lending to certain related parties of the
bank or thrift. The Report of Income
presents "income statement"
information, including the institution's
revenue, expenses, net income, and
other changes in capital that have
occurred over.a specified period of time
ending with the report date.
Additionally, the bank or thrift or its
parent holding company may have
prepared financial statements in
connection with filings required by
federal securities laws which are in
many ways comparable with the
Reports of Condition and Income. These
reports would also include informative
disclosures in footnotes to financial
statements and generally contain a
narrative discussion of the results of
operations. Such financial statements,
which accompanied with an
independent opinion by a certified
public accountant, may also prove to be
of value.

B. The most recent Uniform Bank
Performance Report for commercial
banks and Savings Bank Performance
Report for savings banks that have been
furnished by the bank's or thrift's
federal regulatory agency. These
reports, commonly referred to as UBPRs,
contain financial data in both dollar
amount and ratio formats. The
information, most of which has been
generated from data appearing on the
institution's Reports of Condition and
Income, provides a comparison of the

bank's or thrift's financial condition and
performance over the past five years to
that of other banks operating under
similar conditions. The federal bank
regulatory agencies have also prepared
a User's Guide to the UBPR to aid in the
understanding of these reports.

C. A Country Exposure Information
Report which is available from a small
number of banks with large dollar
amounts of loans to foreign borrowers.
This report is prepared quarterly and
was first available as of March 31, 1084.

II. A factual discussion of the bank's
or thrift's financial condition, including
information regarding significant
problems or weaknesses and such other
material factors of which a prudent
depositor or other creditor ought
reasonably to be informed before
placing funds in the institution.

A. The publicly available reports
mentioned in Part I normally do not
contain narrative discussions of the
reported data. The discussion of the
institution's financial condition, as
suggested in this section of the policy
statement, provides depositors and
creditors with information on the salient
aspects of this data.

General topics that would be of
interest to depositors and creditors may
include, but are not limited to, a factual
discussion of capital adequacy, asset
quality, earnings, liquidity,
concentrations of risk, interest rate
sensitivity, and foreign lending
exposure. However, FDIC regulations
prohibit disclosure of the content of
Reports of Examination.

B. Information on any final formal
administrative enforcement action or
informal supervisory action that has
been imposed by the institution's state
or federal regulatory is also important to
an informed depositor or creditor. An
example of a formal administrative
action is a cease-and-desist order issued
against a bank or thrift due to the
existence of unsafe or unsound practices
or violations of laws and regulations.
Such an order is normally issued when
the continuance of the existing practices
or violations would pose an excessive
degree of financial risk exposure to the
federal deposit insurance fund. An
example of an informal supervisory
action is the implementation of a
memorandum of understanding between
the institution and its state or federal
regulator. These informal supervisory
actions are entered into when the bank's
or thrift's condition warrants more than
normal supervisory concern but has not
deteriorated to the point where a formal
cease-and-desist order is necessary.

In either the formal or informal
proceeding, the final document signed
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by the bank or thrift sets forth certain
provisions that are geared toward the
remedy of the deficiencies.

(It should-be noted that the great
majority of banks and thrifts are
managed in such a manner that the
implementation of these types of actions
is unnecessary.) Thus, whenever any
final action has been imposed on a bank
or thrift, whether it be a formal
administrative enforcement action or an
informal supervisory action, a
description of the action is appropriate.

C. A discussion of financial
transactions between the insured bank
or thrift and its related parties is
essential to a creditor's overall analysis
of the institution's condition and
performance.

Discussion of related party
transactions should include information
on outstanding extensions of credit to
directors, principal shareholders,
executive officers and affiliates. This
information should include loans to
these related parties that are carried on
a nonaccrual basis, are past due go days
or more, or have been charged off by the
institution within the last 24 months.

Under existing federalbank
regulations, institutions are required to
make available to the public certain
disclosures upon written request as of
the end of the previous quarter. These
regulations require disclosure of the
names-of any executive officers or
principal shareholders whose
outstanding extensions of credit, when
combined with those of related interests,
equal or exceed the lesser of $500,000 or
five percent of the institution's capital
stock and unimpaired surplus.

The federal regulatory agencies will
neither approve nor disapprove the
disclosures; nor will the agencies pass
upon the-accuracy or adequacy of the
information requested or received. Bank
and thrift depositors and other creditors
are encouraged to request-and review
the aforementioned information from the
banks and thrifts in which they intend to
deposit or loan funds. In this regard, the
information should be requested as
frequently as circumstances dictate, but
probably at least on an annual basis.
The FDIC encourages depositors and
other creditors to place their funds only
i banks-nd thrifts that are willing to
furnish the information necessary for a
complete evaluation of their condition.

The FDIC recognizes that some
depositors and other creditors may wish
to request and some banks and thrifts
may wish to provide-additional data
about the institution. This statement of
policy encourages depositors and other
creditors to seek whatever additional
information may be considered relevant
for their assessment of the financial

condition of banks and thrifts (with the
exception of confidential customer
information, examination reports, and
ratings by supervisory agencies).

In addition to the information needed
for evaluating an institution's condition,
the FDIC recommends that depositors
and other creditors request information
about policies bearing on other aspects
of their actual or expected customer
relationships with the bank or thrift.
Depositors and other creditors should
inquire about the bank's or thrift's
policies on funds availability (i.e., the
availability for withdrawal of funds
deposited by check) and on service
charges (i.e., the charges unposed on
deposit accounts and the fees for other
services offered by the institution).

By order of the Board of Directors, June 25,
1984.
Federal Deposit Insurance Corporation.
Alan J. Koplan,
Deputy Eecutive Secretary.
[FR ODc. U-17352 VA! C-Z3-U; 045 tin]

eILNG CODE 6714-01-M

FEDERAL MARITIME COMMISSION

Agreement(s) Filed

The Federal Maritime Commission
hereby gives notice of the filing of the
following agreement(s) pursuant to
section 5 of the Shipping Act of 19M.

Interested parties may inspect and
obtain a copy of each agreement at the
Washington, D.C. Office of the Federal
Maritime Commission, 1100 L Street,
NW., Room 10325. Intcrested parties
may submit comments on each
agreement to the Secretary, Federal
Maritime Commission, Washington, D.C.
20573, withm 10 days after the date of
the Federal Register m which this notice
appears. The requirements for
comments are found in § 572.603 of Title
46 of the Code of Federal Regulations.
Interested persons should consult this
section before communicating with the
Commission regarding a pending
agreement.

Agreement No. 212-002848-012.
Title: U.S. Gulf-Brazil Pooling

Agreement.
Parties:
Delta Steamship Lines, Inc.
Companhia de Navegacao Lloyd

Brasileiro
Companhia Maritima Nacional
Synopsis: The proposed amendment

extends the agreement indefinitely;
makes changes, deletions and/or
additions to those provisions relating to
participants and quotas, cargo subject to
the pool, the calculation of the revenues
from pooled cargo, pool accounting and

settlement, cancellation, of the
agreement. pool committee consultation,
effectiveness and extension, initiation of
the agreement and the delegation of
authority; and restates the agreement in
its entirety.

Agreement No. 212-00973-005.
Title: U.S. Pacific-Brazil Pooling

Agreement.
Parties:
Companhia de Navegacao 16yd

Brasileiro
Delta Steamship Lines, Inc.
Synopsis: The proposed amendment

extends the agreement indefinitely;
makes changes, deletions and/or
additions to those provisions relating to
participants cargo subject to the pool.
the calculation of the revenues from
pooled cargo, pool accounting and
settlement, cancellation, of the
agreement, pool committee,
effectiveness and extension, initiation of
the agreement and the delegation of
authority; and restates the agreement in
its entirety.

Agreement No. 212-010320-C07.
Title: Brazil-U.S. Gulf Pooling-

Agreement.
Parties:
Companhia de Navegacao Lloyd

Brasileiro
Companhia Maritima Nacional
Delta Steamship Lines, Inc.
Empresa Lineas Maritimas Argentinas

S.A.
A. Bottacchl S.A. de Navegacion C.F.I.

e L
Transportacion Maritima Mexicana

S.A.
Cylanco SA.
A/S Ivarans Reden
Synopsis: The proposed amendment

extends the agreement idefinitely;
makes changes, deletions and/or
additions to those provisions relating to
participants, cargo subject to the pool.
minimum sailings and cargo capacity.
the calculation of the revenues from
pooled cargo, pool accounting and
settlement, cancellation and
withdrawal, pool committee
consultation, effectiveness and
extension, initiation of the agreement
and the delegation of authority; and
restates the agreement in its entirety.

Agreement No. 212-010330-003.
Title: Brazil-U.S. Pacific Pooling

Agreement.
Parties:
Delta Steamship Lines, Inc.
Companhia de Navegacao Lloyd

Brasileiro
Synopsis: The proposed amendment

extends the agreement indefinitely;
makes changes, deletions and/or
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additions to those provisions relating to
cargo subject to the pool, minimum
sailings and cargo capacity, the
calculation of revenues from pooled
cargo, pool accounting and settlement,
cancellation of the agreement, pool
committee consultation, effectiveness
and extension, initiation of the
agreement and the delegation of
authority; and restates the agreement in
its entirety.

Agreement No. 212-010382-005.
Title: Argentina-U.S. Gulf Pooling

Agreement.
Parties:
A. Bottacclu S.A. de Navegacion

C.F.I.I.
Companhia de Navegacao Lloyd

Brasileiro
Companhia Maritima Nacional
Delta Steamship Lines, Inc.
Empresas Lmeas Maritimes

Argentinas S.A.
Reefer Express Lines Pty., Ltd.
Transportacion Maritima Mexicana

S.A.
Cylanco S.A.
Synopsis: The proposed amendment

extends the agreement indefinitely;
makes changes, deletions and/or
additions to those provisions relating to
participants, cargo subject to the pool,
minimum sailings and cargo capacity,
the calculation of revenues from pooled
cargo, pool accounting and settlement,
cancdllation of the agreement, vessel
operating and scheduling, successors,
notification, pool committee,
effectiveness and extension, initiation of
the agreement, amendments and the
delegation of authority; and restates the
agreement in its entirety.

Agreement No. 212-010389-002.
Title: U.S. Gulf-Argentina Pooling

Agreement.
Parties:
Delta Steamship Lines, Inc.
Empresas Lineas Maritimas

Argentines S.A.
A. Bottacchu S.A. de Navegacion

C.F.LI.
Synopsis: The proposed amendment

extends the agreement indefinitely;
makes changes, deletions and/or
additions to those provisions relating to
participants, cargo subject to the pool,
minimum sailings and cargo capacity,
the calculation of revenues from pooled
cargo, pool accounting and settlement,
cancellation of the agreement, pool
committee, effectiveness and extension,
initiation of the agreement, amendments
and the delegation of authority; and
restates the agreement in its entirety.

By order of the Federal Maritime
Commission.

Dated: June 26,1984.
Bruce A. Dombrowsli,
Assistant Secretary.
[FR Doc. 84-17426 Filed 6-28-84; 8:45 am]
BILLING CODE 6730-01-M

FEDERAL RESERVE SYSTEM

Henderson Financial Corporation, et
al., Formations of; Acquisitions by; and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied for the Board's approval
under section 3 of the Bank Holding
Company Act (U.S.C. 1842) and § 225.14
of the Board's Regulation Y (49 FR 794)
to become a bank holding company or to
acquire a bank or bank holding
company. The factors that are
considered in acting on the applications
are set forth in sectioA 3(c) of the Act (12
U.S.C. 1842(c)]).

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing to the
Reserve Bank or to the offices of the
Board of Governors. Any comment on
an application that requests a hearing
must include a statement of why a
written presentation would not suffice in
lieu of a hearing, identifying specifically
any questions of the fact that are in
dispute and summarizing the evidence
that would be presented at a hearing.

Unless otherwise noted, comments
regarding each of these applications
must be received not later than July 20,
1984.

A. Federal Reserve Bank of St. Lotus
(Delmer P. Weisz, Vice President), 411
Locust Street, St. Louis, Missouri 63166:

1. Henderson Financial Corporation,
Henderson, Kentucky; to become a bank
holding company by acquiring 80
percent or more of the voting shares of
Henderson County States Banks,
Corydon, Kentucky.

B. Federal Reserve Bank of
Minneapolis (Bruce J. Hedblom, Vice
President), 250 Marquette Avenue,
Minneapolis, Minnesota 55480:

1. Prairie Bancorporation, Inc.,
Walnut Grove, Minnesota; to become a
bank holding company by acquiring
77.85 percent of the voting shares of
Citizens States Bank of Walnut Grove,
Walnut Grove, Minnesota.

D. Federal Reserve Bank of Dallas
(Anthony J. Montelaro, Vice President),
400 Sount Akard Street, Dallas, Texas
75222:

1. Shreveport'Banchares, Inc.,
Shreveport, Lousana; to become a bank
holding company by acquiring 100
percent of the voting shares of
Shreveport Bank & Trust Company,
Shreveport, Louisiana.

Board of Governors of the Federal Reserve
System, June 25,1984
James McAfee,
Associate Secretary of the Board.
[FR Doc. 4-17335 Filed 5-28-54: 8:45 aml
BILUNG CODE 6210-01-M

Maryland National Corp., Application
To Engage de Novo In Nonbanking
Activities

The company listed in this notice has
filed an application under § 225.23(a)(3)
-of the Board's Regulation Y (49 FR 794)
for the Board's approval under section
4(c)(8) of the Bank Holding Company
Act (12 U.S.C. 1843(c)(8)) and § 225.21(a)
of Regulation Y (49 FR 794), to engage do
novo through a national bank subsidiary
in deposit-taking, including the taking of
demand deposits, and other activities
specified below. The proposed
subsidiary will not engage in
commercial lending transactions as
defined in Regulation Y. The Board has
determined by order that such activities
are closely related to banking. U.S.
Trust Company (70 Federal Reserve
Bulletin 371 (1984)). Although the Board
is publishing notice of this application,
under established Board policy the
record of the application will not be
regarded as complete and the Board will
not act on the application unless and
until a preliminary charter for the
proposed national bank subsidiary has
been submitted to the Board.

The application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can "reasonably be expected
to produce benefits to the public, such
as greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices." Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
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evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Comments regarding the application
must be received at the Federal Reserve
Bank or the offices of the Board of
Governors not later than July 20,1984.

A. Federal Reserve Bank of Richmond
(Lloyd W. Bostian, Jr., Vice President)
701 East Byrd Street, Richmond, Virginia
23261:

1. MarylandNational Corporation,
Baltimore, Maryland; to engage through
a national bank subsidiary, Maryland
National Bank/Virginia, Fairfax County,
Virginia, in deposit-taking, consumer
lending, and other banking services.
These activities would be conducted in
Fairfax County, and surrounding area.

Board of Governors of the Federal Reserve
System, June 25,1984.
James McAfee,
Associate Secretary of the Board.

[FRDoc. 84-1733 Filed B-28-84; 8:45 am.]
BILLING CODE 6210-01-M

National Bankshares of LaJolla;
Application To Engage de Novo In
Permissible Nonbanking Activities

The company listed in this notice has
filed an application under § 225.23(a)(1)
of the Board's Regulation Y (49 FR 794)
for the Board's approval under section
4(c)(8) of the Bank Holding Company
Act (12 U.S.C. 1843(c)(8]) and § 225.21(a)
of Regulation Y (49 FR 794) to commence
or to engage de nova, either directly or
through a subsidiary, in a nonbanking
activity that is listed in § 225.25 of
Regulation Y as closely related to
banking and permissible for bank
holding companies. Unless otherwise
noted, such activities will be conducted
throughout the United States.

The application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can "reasonably be expected
to produce benefits to the public, such
as greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices." Any request for a
hearing on this question must be
accompanied by a statement of the

reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Comments regarding the application
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than July 19, 1984.

A. Federal Reserve Bank of San
Francisco (Harry W. Green, Vice
President) 101 Market Street, San
Francisco, California 94105:

1. National Bankshares of Lalolla,
LaJolla, California; to engage de novo
through its subsidiary, National
Bankshares Mortgage, Inc., San Diego,
California, in mortgage banking
activities including originations,
servicing, and secondary marketing.
These activities would be conducted in
the state of California.

Board of Governors of the Federal Reserve
System, June 25,1234.
James McAfee,
Associate Secretary of the Board.
[R Dor- W4-,i7 Fled O-Z3- 8.45 , cm]
BILNG CODE 6210-01-l

GENERAL SERVICES
ADMINISTRATION

Agency Information Collection Under
Review by the Office of Management
and Budget

AGENCY: Office of Policy and
Management System, GSA.
ACTION: Notice.

SUMMARY. Under the provisions of the
Paperwork Reduction Act of 1980 (44
U.S.C. Chapter 35), the General Services
Admistration (GSA) plans to request
the Office of Management and Budget
(OMB) to review and approve an
existing information collection.
ADDRESSES: Send comments to Franklin
S. Reeder, GSA Desk Officer, Room
3235, NEOB, Washington, DC 20503, and
to William W. Hiebert GSA Clearance
Officer, General Services
Administration (ATRAI), Washington,
DC 20405.
FOR FURTHER INFORMATION CONTACT.
Ethel Theis, Information Security
Oversight Office (202-535-7251).
SUPPLEMENTARY INFORMATION:.

a. Purpose The form serves as a
contractual agreement between the U.S.
Government and cleared employees and
helps to prevent the disclosure of
classified information to unauthorized
persons.

b. Annual reporting burden. This is
estimated as follows: Respondents and
responses 5200, hours 433.

c. Obtainng copies ofproposal.
Requestors may obtain copies of the
proposal from the Directives and
Reports Management Branch (ATRAI],
Room 3007, GS Building, Wabsimgton,
DC 20405, telephone (202-565-0665].

Dated: June 22,1934.
William I. Hiebert,
Acting Director, Information AManagement
Diviozon.
JiE D::. E4-174-1 FL-d e-=r__&45 a=]j
OILi13 COZE 63V-54-

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Office of the Secretary

Agency Forms Submitted to the Office
of Management and Budget for
Clearance

Each Friday the Departmentof Health
and Human Services (HHS] publishes a
list of information collection packages it
has submitted to the Office of
Management and Budget COMB] for
clearance in compliance with the
Paperwork Reduction Act (44 U.S.C.
Chapter 35). The following are those
packages submitted to OMB since the
last list was published on June 22.
Public Health Service

Centers for Disease Control

Subject: Case Control Study of End
Stage Renal Disease and
Occupational Exposure-New

Respondents: Individuals
Subject: Laryngeal Cancer Incidence in

Workers Exposed to Sulfuric Acid-
New

Respondents: Individuals

Office of the Assistant Secretary for
Health

Subject: Evaluation of the Data Provided
for the National Vital Statistics
Program (0937-0114)-Revision

Respondents: State Vital registration
and statistics persons, State health
officers, users of vital statistics data

Subject- Monthly Vital Statistics Report
Forms (0937-0002; 0937-0007]--
Extension/No Change

Respondents: State and local vital
statistics officials

OMB Desk Officer. Fay S. Iudicello

Social Security Administration
Subject: Applications and

Discontinuances for Aid to Families
with Dependent Children [AFDC) and
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Medicaid SSA-3800 (0260-014}--
ExtensionlNo Change

Respondents: State iandlocal
governments

OMB Desk Officer: Milo Sunderhauf.
Copies of the above informaicn

collection clearance packages ran be
obtained by calling the EHS Reports
Clearance Officer on 202-245-65:1.

Written comments and
recommendations for the proposed
information collections should be sent
directly to the appropriate OMB ToDfk
Officer designated above at the
following address: OMB Reports
Management Branch, New Executive
Office Building, Room 3208, Washington,
D.C. 20503, Attn: (name of OMB Desk
Officer).

Dated: June 22, 1984.
Robert F. Sernuer,
DeputyAssistantSecretazyforManagement
Analyzsm~d.S0tems.
[FR Dom. 84-T=1 Filed B-26-84: 8:45 am]
BILUNO CODE 4150-04-U

Food and Drug Administration
[Docket No.:84G-0218]

American Feed Manufacturers
Association, Inc.; Selenium;ifing of
Petition for Affirmation of GRAS
Status

AGENCY. Food and Drug Administration.
ACTION: Notice.

SUMMARY: The Food andDrug
Administration (FDA])s announcmg
that the American Feed Manufacturers
Association, Inc., has filed a petition
proposing affirmation thatselenum is
generallyrecogmzed as safe (GRAS)
when added to animal feeds as a
nutritional supplement.
DATE: Comments by August 28,1984.
ADDRESS: Written comments to the
Dockets Management'Branch HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857
FOR FURTHER INFORMATION CONTACT:
William D. Price, Center for Veterinary
Medicine IHFV-221), Food and Drug
Administration, 5600 Fishers Lane,
Rockvlle, MD 20857, 301-443-5362.
SUPPLEMENTARYINFORMATION: Under
the Federal Food, Drug, and Cosmetic
Act (sec. 409(b)(5), 72 Stat. 1786 (21
U.S.C. 348(b)(5))) and the regulations for
affirmation of GRAS status in § 570.35
(21 CFR 570.35), notice is given that a
petition (GRASP MF3891) has been filed
by American Feed Manufacturers
Association, Inc., 1701 NorthFort Myer
Dr., Arlington, VA 22209, proposing (1)

affirmation that selenium (as-sodium
selenite orselenate) -is GRAS when used
in animal feeds -as a nutritional
supplement in accordance with curraent
good manufacturing and feeding
practices and (2) removal of the
selenium food additiveregulations at 21
CFR 573.920.

Anypetition that meets the format
requirements outlined in § 570.35 is filed
by the agency. There rs no prefiling
review of the adequacy of data to-
support a GRAS conclugion.Thus, the
filing ofn petiionforGRAS affirmation
should not be interpreted as preliminary
indication of suitability for affirmalion.

The potentialenvironental impact of
this -action isbeing reviewed. If the
agency finds that an environmental
impact Statementhsnot required and
this petition results m a remglation, the
notice of availability of the agency's
finding of no signifant impact and the
evidence supporting that finding will be
published with the regulation in the
Federal Register ma ccordance with 21
CFR 25.40(c) (proposed December 11,
1979; 44 FR 71742).

Interested persons may, on or before
August 28, 1984 Teview the petition andl
or file comments Itwo copies, except
that individuals may submit single
copies, identified with the docket
number found in brackets in the heading
of this document) with the Dockets
Management Branch (address above).
Comments ,should mclude any available
information that would be helpfulan
determining whether the substance is, or
is not, GRAS. A copy of the petition and
received comments may be seenite
Dockets ManagementBranch (addres
above) between 9 a.m. and4 p.m.,
Monday through Friday.

Dated: June 19, 1984
Lester M.Crawfora,
Diarctor, Centerfor Veterary.Med&cne.
[FR Doe" 84-i zii'ledj5..-84; 8:45 am]
BILUNG CODE 4160-01-M

[Docket No.133A-D339]

Enfercemonel Action U'tier the N;ew
Drtzg frovIsions ofthe Federal Food,
Drug, and Cosmatic Act; Certain CTC
Drug Products, Adviso,-y Opinion;
Amendment

AGENCY: Food and Drug Administration.
ACTION: Notice.

SUMMARYiThe Food and Drug
Administration (FDA) is amending its
advisory opinion announced in the
November18, 1983 Federal Register.
This Action is necessary to end -an
exception 'to enforcement actions for
certain over-the-counter (OTC) drug

produets containing :caffeme i
combination with phEnylpropanolamine.
The intended effect of thim action is 'to
ensure that the product zombination,
like the other producto subjcct to the
November 18, 1983 advisory upimon, i
indeed no loner mulohe for zale.
EFFECTIVE DnATI:_ffective on June 29,
1984 for amendment;, effective on
October 29, 1984 for the end of the
exception to enforcement actions.
FOR .F UTHER Ito3t TiotJ COHT/.CT:
Edwin V. Dutra, Jr., Center for Drugs
and Biologics -FN-364), Food and Drug
Administration, 5600 Fishers Lane,
Roclvlfle, MD 20357, 301-443-6490.
SUPPLEMEN TARY INFGWRATIOlJ:
A Introduction

In the Federal Register of November
18, 1983 (48 FR 52513), FDA announced
an advisory opinion about certain OTC
drug products. The November 18
advisory opinion statz3 that the a-Lncy
is prepared to take immediate
enforcement action under the new drug
provisions of the Federal Food, Drug,
and Cosmetic Act (the act) against
certain OTC drug products to eliminate
their widespread abuse and misuse.
There are two basic groups of OTC drug
products covered by the November to
advisory opinion.

The firstgroup zonsiste of OTC-drug
products lkbeledas stimulanto and
contaiing any igedients other than
caffeine as the active ingredient. -The
secondgroup wonits of OTC drug
products labolud for any purpose and
containing rs fheir sole active in3redient
any of the follownng combinations of
ingredients (Including the salts of lche
ingredients): (1)-Caffeine in combination
with ephedrine or pseudoephedrinc,. (2)
phenylpropanolamme and combinatln
with ephedrine or pseudoephedrine, (3)
phenylpropanolamine in combination
with caffeine.

The November 18 ndvisory pinion
also states that the agency is prepared
to establish m court the new drug status
of the OTC drug product xelerred to.
B. Background

The November 18 advsory opinion
contains an exception to the announced
immediate enforcement action for
certain caffeme plus
phenylpropanolamme combinatics.
The November:18 advisory pmixon
states that the agency would not
commence enforcement action with
respect to the oale of products meeting
all of the following four factors: (1) The
products contain caffeine and
phenylpropanolamme -as their sole
active ngredients; 12) 'theproducts are

/ • --v. I ........
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labeled solely as appetite suppressants,
diet aids, or diet aid/stimulants; (3) the
products were manufactured before
November 18,1983, or as part of a batch
of products actually in process on
November 18,1983, provided that
manufacturers or other holders of those
drugs provide FDA sufficient
information to allow it to determine the
date of manufacture of such products
encountered on the market; and (4) the
products have never been labeled for
any purposes other than as an appetite
suppressant, diet aid, or diet aid/
stimulant.

The November 18 advisory opinion
also states that the agency would
monitor the market for these excepted
caffeine plus phenylpropanolamine
combinations to determine whether to
set a final date after which the sale of
these products would no longer be
allowed.

C. Establishment of Cut-off Date
The agency has monitored the market

for the excepted caffeine plus
phenylpropanolammne combinations and
has determined that it is in the public
interest to establish a final cut-off date
after which the sale of these products
would no longer be allowed. The agency
will then initiate enforcement action
against these products to ensure that
they, like the others covered by the
November 18 advisory opinion, are no
longer available on the market.

In the November 18 advisory opinion
the agency stated that any cut-off date
that is set will extend at least 4 months
after the announcement of such a date.
Consistent with that statement,
therefore, on October 29,1984, the
agency will be prepared to take
immediate enforcement action against
all OTC drug products labeled for any
purpose and containing as their sole
active ingredients, including their salts.
the combination of caffeine and
phenylpropanolamme.

D. Statement of Facts and Conclusions
This notice is an amendment to the

advisory opinion announced by FDA in
the Federal Register of November 18,
1983 (48 FR 52513). This notice is also an
advisory opinion by the agency under 21
CFR 10.85. Any statement by the agency,
in its Compliance Policy Guide or
otherwise, that suggests in any way that
enforecement actions will not be taken
against products referred to in this
notice is revoked to the extent that
statement applies to such products.

The agency has concluded that, with
respect to all products covered by this
notice, substantial public interest
considerations preclude continued
acceptance of any action in alleged

conformity with previously articulated
agency policy (see 21 CFR 10.85(h))
beyond the cut-off day noted above.

The agency has considered whether
there is a need to undertake notice and
comment rulemaking to state its position
on these drug products in the Federal
Register and has concluded that no such
requirement exists. This statement,
which is arguably a revocation of a prior
advisory opinion, is in accordance with
FDA's regulations that do not require
notice and comment rulemaking for
publication of such revocation (see 21
CFR 10.85(g)). In addition, this statement
of agency policy with respect to these
drugs is not a substantive rule because it
does not have, in and of itself, the force
and effect of law. Cf. Burroughs
Wellcome Co. v. Schi'eiker 649 F.2d
221, 225 (4th Cir. 1981).

This statement is not a "declaration"
that a drug ir a new drug made after
appropriate administrative proceedings.
Rather, it is a statement of the official
position of FDA and an announcement
that the agency is prepared to initiate
enforcement actions in which the
government would, if called upon to do
so, establish in court the new drug
status of the products referred to.

E. Summary of Status of Drugs Subject
to this Notice

1. This notice ends, effective October
29,1984, the previously allowed
exception as announced in the
November 18 advisory opinion for the
sale of certain caffeine plus
phenylpropanolamme combination drug
products discussed above under "B.
Background."

2. This notice does not affect the
status as announced in the November 18
advisory opinion of any of the other
OTC drug products subject to that
advisory opinion. That is, this notice
reaffirms the November 18 advisory
opimon for those other products.

3. In summary, as amended by this
notice, the FDA advisory opinion on this
subject is as follows: FDA is prepared to
take enforcement action under the new
drug provisions of the act against OTC
drug products (a) labeled as stimulants
and containing anything other than
caffeine as the active ingredient and (b)
labeled for any purpose and containing
as their sole active ingredients any of
the following combinations of
ingredients (including the salts of those
ingredients: Caffeine in combination
with ephedrine or pseudoephedrme,
phenylpropanolamine in combination
with ephednne or pseudoephednne, and
(after October 29, 1984)
phenylpropanolamine in combination
with caffeine.

Dated. June 22, 1934.
Joseph P. Hle.
Associate ComrmsstonerforRegulator y
Affairo

BILLING COZE 41 _-01-M

Public Health Service

Privacy Act of 1974; System of
Records

AGENCY: Department of Health and
Human Services; Public Health Service.
ACTION: Notification of establishment of
a new Privacy Act system of records.

SUMMARY: In accordance with the
requirements of the Privacy Act, the
Public Health Service (PHS) is
publishino notice of a proposal to
establish a new Privacy Act system of
records: 09-20-0162, "Records of
Subjects in Agent Orange, Vietnam
Experience, and Selected Cancers
Studies, HHS/CDC/CEH." We are also
proposing routine uses for tis system.

The Center for Environmental Health
(CEH], Centers for Desease Control
(CDC), will use this system of records to
support studies of the health effects of
human exposure to the herbicide Agent
Orange and to other environmental
factors associated with service in
Vietnam. and to assess the risks for
selected cancers among Vietnam
veterans.

PHS invites interested persons to
submit comments on the proposed
routine uses on or before July 30,1934.
DATE: PHS has sent a Report of New
System to the Congress and to the Office
of Management and Budget (OMB] on
June 21,1984. The system of records will
be effective 60 days from the date
submitted to OMB unless PHS receives
comments on the routine uses which
would result in a contrary
determination.
ADDRESS: Comments should be
addressed to the CDC Privacy Act
Officer at the address listed below.
Comments received will be available for
inspection between 9 a.m. to 3 p.m.
Monday through Friday, in Room B-68,
at that address.
FOR FURTHER INFORMATION CONTACT:
Sara S. Owens, Privacy Act Officer,
Centers for Disease Control. 1600 Clifton
Road, NE, Room B-68, Atlanta. Georgia
30333 or call (404) 329-3121. This is not a
toll-free number.
SUPPLEMENTARY INFORMATION: CDC
proposes to establish a new system of
records: 09-20-0162 "Records of
Subjects in Agent Orange, Vietnam
Experience, and Selected Cancers
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Studies, HHS/CDC/CEH." This
proposed system of records will
compriserecords generated in research
projects supported by CDC in fulfilling
the legislated responsibility for
conducting epidemologic studies of the
health of Vietnam veterans. The
research will include:

a. A cohort I study to determine long-
term health effects of exposure to Agent
Orange in Vietnam (Agent Orange
Study].

b. A cohort study to determine the
long-term health effects of military
service in Vietnam (Vietnam Experience
Study).

c. A case-control to determine the
risks for selected cancers among
Vietnam veterans (Seleacted Cancers
Study].

Data from death certificates will also
be assessed for. possible relationship of
the cause ofdeath to herbicide exposure
or Vietnamservice status. Since the
specific cohort or exposure status of the
deceased veteran, as for all living
veterans, will be known, analysis of
mortality data will be related to that
exposure or service status.

Data that-will enable the study
veterans to be selected and located will
be provided by the Department of
Defense. The Army and Joint Services
Environmental Support Group will
provide CDC with lists of names, social
security.numbers or military service
numbers, and selected demographic
data needed to locate the 43,000 study
veterans meeting eligibility
requirements for being included in the
Agent Orange and Vietnam Experience
Studies. Other Federal agencies (such as
the Social Security Administration,
Veterans Admastration, Internal
Revenue Service) will-beiised to
supplement locating data furnished by
the Defense Department becausean
many cases, this information, based on
discharge data, is outdated.This
coordination will be done so that the
greatest number of-eligible veterans can
participate inthe study and will better
ensure that'valid conclusions can be
drawn from the study results.
Surveillance, Epidemiology, and-End
Results Centers and the random digit
dialing method will provide the rases
and ;controls respectively for the
Selected Cancers Study.

Such research-will involve scientists
on the staffofCDC.and-oherresearches
working under contracts awarded by
CDC. These contracts will include: (1)
Locating andinterviewing of veterans

'cohort is ziermed as a ,roup of Idividuals having
a statistical factor m common in a demographic
study (i.e., exposure toiherbicides, geographuc area
of military service).

with varying exposure to Agent Orange
and with service in Vietnam other
countries, 12) comprehensive medical
examinations of a subset oflhe veterans
interviewed; and (3) a case-control
study determinng ifmen who served in
Vietnam are at increased rich or
developing selected cancers
(specifically, lymphomas, soft tissue
sarcomas, masal and nasopharyngeal,
and primary liver).

CDC will :collect all data under an
Assurance of Confidentiality authorized
by Section308(d)mf the PublicHealth
Service Act.Therecords im fins system
will be safeguardedm accordance with
the requirements of this monfidentiality
statute. When data are zutered irto te
computer, separate files Tvillle set up
for identifying informafion (i.e., names
of veterans, socialsecuritynumber or
military service number, etc.] and for
epidemologic data [i.e., questionnaire
responses, medical information,
pathology results, etc.]. The
epidenuologic file indexed only by code
number will be the file used in data
analysis. The epidemologic file will be
linked with individually identified data
only in rare instances such as followup
interviews. Both files will remainunder
CDC control, and only designated
employees of CDC or its authorized
contractors will have access to the
individually identified information.

CDC willreqmre that confidentiality
and Privacy Act provisions appear in
these data collection contracts.-Such
contracts will contain stipulations to
assure confidentiality and physical
security of the information, to specify
the appropriate safeguards to be
employed in the prrfnrrance of the
contract, andto assure that the
contractor's employees abide by the
stipulations.

Whenever-CDC orits authorized
contractors collect information under an
Assurance ofConfidenl iality, the person
supplying the data will'be advised of the
uses -to bemainde of such information and
that CDC orits authorized contractors
will not otherwise release individually
identifiable information without the
advance,'explicit approval of the person
supplyingthelnforiation.

The identifiable data-will be given
securitypriority to avoid inadvertent
disclosure. Such information, in
whatever fornf(medical recrds,
questionnaire data,'keypunch cards,
magnetic tapes, computer printouts), will
be clearly labeled-and subject to
security procedures that include
password access, and storage in locked
filing cabinets within a locked room
with access limited only-to authorized
personnel. Employees will receive
special orientation and supervision to

assure their awareness of and
compliance with security requirements.
Such appropriate storage and security
provisions will apply throughout these
studies. By a specified date, which may
be no later than the date of completion
of the contract, the contractor shall
return all study data to CDC or destroy
all such data, as specified in the
particular contract. The'CDC Project
Director, project officers and contract
officers oversee compliance with these
requirements.

CDC has examined a number of
alternative means of accomplishing the
program requirements, including tho
option to maintain no Privacy Act
system of records. Considering the largo
number of subjects necessary for
comprehensive assessment of the health
concerns of Vietnam veterans and tho
need for followup interviews, CDC has
concluded that it would be impossible to
carry out the required activities without
collecting individual indentfiers.

Name, -social security number
(supplied voluntarily], and military
service number will be some of the
indices used to retrieve records from the
system. Other retrieval methods may be
utilzied as individual research dictates,

The proposed routine use which
permits disclosures of portions of
records to other Federal agencies is
intended only to aid in locating veterans
because in many cases Defense
Department niformation, based on
discharge data, is outdated. This
disclosure is compatible with the
system's purposes in that the greater the
number of eligible veterans who
participate in the study, the greater the
validity of the results.

The proposed routine use which
permits disclosure of information to
contractors to enable them to locate,
interview, and medically examine
individuals will ensure a more adequate
assessment of the health of Vietnam
veterans as compared with men of
similar age.

Therefore, these routine uses will
increase CDC's efficiency and
effectiveness in carrying out the
legislative mandate of-Pub. L. 0-151
"Veterans Health Programs Extension
and ImpovementsAct of 1979" (38
U.S.C. 219 note) and Pub. L. 97-72
"Veterans' Healih Care, Training, and
Small BusinessLoan Act of 1981" (30
U.S.C. -219 note), and are, therefore,
considered compatible with the system's
purposes.

The following notice is written in the
presentrather than future tense, In
order to avoid the unnecessary
expenditnre of-public funds to republish
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the notice after the system has become
effective.

Dated: June 22,1984.
Wiford J. Forbush,
DeputyAssistntSecretaryforHeoalt
Operations andDirector, Office of
ManagemenL

09-20-0162

SYSTEM NAME:

Records of Subjects in Agent Orange,
Vietnam Experience, and Selected
Cancers Studies, HHS/CDC/CEH.

SECURITY CLASSIFICATION:

None.

SYSTEM LOCATION:

Chronic Diseases Division, Center for
Environmental Health, Centers for
Disease Control, Chamblee Building 5-
A, 1600 Clifton Road. NE, Atlanta,
Georgia 30333.

Federal Records Center, 1557 St.
Joseph Avenue, East Point, Georgia
30344.

Data are located at contractor sites as
data are collected. A list of contractor
sites where individually identified data
currently located is available upon
request to the System Manager.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Selected male U.S. Army veterans at
grade E-5 or below who enlisted or were
drafted for one tour of duty in Vietnam
or other countries during 196&-1972;
males with birthdates 1929-1953 who
have cases of selected cancers
(specifically, lymphomas, soft tissue
sarcomas, nasal and nasopharyngeal,
and primary liver) diagnosed between
July 1,1984 to June 30,1988; also
included are control group participants.

CATEGORIESOF RECORDS IN THE SYSTEM:

Information identifying the
participants (such as name, address,
social security number, military service
number, telephone number, date of
birth), interview questionnaire
responses, medical, laboratory, and
psychological test result data, and
records on biological specimens (e.g.
blood, tumor, urine, etc.).
AUTHORITY FOR MAINTENANCE OF THE

SYSTEM:

Pub. L. 96-151, "Veterans Health
Programs Extension and Improvement
Act of 1979" (38 U.S.C. 219 note); Pub. L.
97-72, "Veterans' Health Care, Training,
and Small Business Loan Act of 1981"
(38 U.S.C. 219 note); Public Health
Service Act, Sections 304, 306, and
308(d), (42 U.S.C. 242b, 242k, and
242m(d]).

PURPOSE(s):

Records in this system are used to
support studies to assess the health of
Vietnam veterans relative to the health
of other men of similar age. Specifically
this information should enable the
Centers for Disease Control (CDC) to:

1. Evaluate the relationship of
documented exposure to herbicides used
in Vietnam (primarily Agent Orange) to
possible adverse health consequences.
Such possible effects to be evaluated
include dermatologic, neurological,
psychological, immunological,
carcmogenic, reproductive,
gastrointestinal, and others.

2. Assess the health effects of service
in Vietnam (including factors other than
herbicide exposure) as opposed to the
experiences of veterans who served in
other countries.

3. Evaluate the risk of selected
cancers among Vietnam veterans in
contrast to men of similar age who did
not serve in Vietnam.

Portions of records (i.e., name, social
security number or military service
number, date of birth) may be disclosed
to the National Center for Health
Statistics for obtaining a determination
of vital status. Death certificates stating
the cause of death will then be obtained
from the appropriate Federal, State, or
local agency to enable CDC to evaluate
whether excess mortality is occurring
among Vietnam veterans. Portions may
also be disclosed to the Social Security
Administration who -will provide
additional sources of information for
locating veterans involved In the study.

ROUTINE USES OF RECORDS MUAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES.

Records may be disclosed to
Department of Health and Human
Services contractors to locate veterans,
cancer cases and controls, conduct
interviews, perform medical
examinations, analyze pathology
specimens, and similar medical services,
so that the research purposes for which
the records are collected may be
accomplished. The contractor must
comply with the requirements of the
Privacy Act with respect to such
records.

Portions of records (i.e., name, social
security number or military service
number) may be disclosed to other
Federal agencies such as the Veterans
Administration and Internal Revenue
Service only to obtain information to aid
in locating veterans involved in the
study. These disclosures will be made to
update locating information provided by
the Army and Joint Services
Environmental Support Group.

POLICIES AND PACTICES FOR STORWN3,
lETRIEVING, ACCESSING, R-TAINLIN3, AN

DISPOSING OF RECO"IDS IN TEE SYS TM:

STORAGE:

File folders, microfilm, computer
tapes, disks, and punch cards.

RETRIEVABILITY:

By name, social security number or
military service number (when supplied
voluntarily or contained in existing
records used in studies under this
system), or other identifying number.

SAFEGUARDS.

Records in this system are collected
under an Assurance of Confidentiality
authorized by section 308(d) of the
Public Health Service Act. To comply
with this Assurance, the following
special safeguards are necessary-.

A. Authorized users: Access is
granted to only a limited number of
physicians, scientists, statisticians, and
designated support staff of CDC or its
contractors, as authorized by the Project
Director to accomplish the stated
purposes for Which the data in this
system has been collected.

B. Physical safeguards:
Questionnaires and other source data
are maintained in lock:ed fire-resistant
cabinets in locked rooms. When entered
into the computer, individually
identified information is kept separate
from data used for analysis. Tape data
are stored in fire-resistant safes.

C. Techrucasaf-eguards: Protection
for computerized records includ s card-
access control equipment at the
computer room, programmed
verification of valid user identification
code, account code and password prior
to acceptance of a terminal session or
job submission. Names and others
details necessary to identify individuals
are not included in data files used for
analysis. These files are indexed by
code numbers which are linked with
complete identifiers only if there is a
specific need such as data verification
or followup Interviews. Keys wich link
identification numbers to names are
stored separately vth access limited to
CDC project officers and authorized
staff.

CDC and contractor employees who
maintain records are instructed in
specific rules of conduct to protect the
security and confidentiality of records in
accordance with section 303(d) of the
Public Health Service Act. When
individually identified records are being
used in a room at a contractor site,
admittance to the room is restricted to
employees pledged to confidentiality
under this statute. All data will be either
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returned to CDC or destroyed, as
specified by the contract.
Appropriate Privacy Act provisions and
confidentiality provisions under section
308(d) of the Public Health Service Act
are included in contracts. The CDC
Project Director, contract officers, and
project officers oversee qompliance with
these requirements.

The particular safeguards outlined
above are developed rn accordance with
Chapter 45-13, "Safeguarding Records
Contained in Systems of Records," of
the HHS General Administration
Manual, supplementary chapter PHS hf:
45-13, and Part 6, ADP Systems
Security, of the HHS ADP Systems
Manual.

RETENTION AND DISPOSAL:

CDC retains research records in
accordance with the CDC Records
Control Schedule Item 37, which allows -
the system manager to keep the records
for 20 years unless needed for future
reference. Because five-year mortality
updates are planned until the study
population expires, and health
information from the questionnaire will
be correlated with the mortality data,
the computerized records to which
questionnaire data will be converted
may be kept as long as research needs
dictate. Contractors will retain the
records only as long as necessary to
complete data collection and verify
CDC's receipt of the data in usable form.

Records may be transferred to a
Federal Records Center for storage
when no longer needed for evaluation or
analysis and will be retained there
subject to statutory confidentiality
requirements. Disposal methods include
the paper recycling process, shredding
hardcopy records, and erasing computer
tapes and disks.
SYSTEM MANAGER(S) AND ADDRESS:

Director, Agent Orange Projects,
Chronic Diseases Division, Center for
Environmental Health, Centers for
Disease Control, Chamblee Building 5-
A, Atlanta, Georgia 30333.

NOTIFICATION PROCEDURE:
An individual may learn if a record

exists about himself by contacting the
System Manager at the address above.
Persons who knowingly and willfully
request or acquire a record pertaining to
an individual under false pretenses are
subject to a $5,000 fine for this crimnal
offense. Requesters in person must
provide photo identification (such as
driver's license) or other positive
identification (i.e., place of birth, etc.)

that would authenticate the identity of
the individual making the request.
Individuals who do not appear in person
must submit a notarized request to
verify their identity. A guardian who
requests notification of, or access to, a
mentally imcompetent or severely
physically imparied person's record
must provide a birth certificate (or
notarized copy), court order, or other
competent evidence of guardianship. An
individual who requests notification of,
or access to, a medical record shall at
the time the request is made, designate
in writing a responsible representative
(who may be a physician, other health
professional, or other responsible
individual) who will be willing to review
the record and inform the subject
individual of its contents at the
representative's discretion.

In addition, the following information
must be provided when requesting
notification: (1) Full name and social
security or military service number; (2)
nature of the study m which the
requester participated.

RECORD ACCESS PROCEDURE:

Same as notification procedures.
Requesters should also reasonably
specify therecord contents being sought.
An accounting of disclosures that have
been made of the record, if any, may be
requested.

CONTESTING RECORD PROCEDURES:

Contact the official at the address
specified under System Manager above,
reasonably identify the record and
specify the information being contested,
the corrective action sought, and the
reasons for requesting the correction,
along with supporting information to
show how the record is inaccurate,
incomplete, untimely, or irrelevant.

RECORD SOURCE CATEGORIES:

Subject individuals, Department of
Defense (Army and Joint Services
Environmental Support Group),
Surveillance, Epidemiology, and End
Results Centers (cancer registries).
Records are derived from U.S. Army
system of records: A0708.02aDAPC,
"Official Military Personnel File."

SYSTEMS EXEMPTED FROM CERTAIN
PROVISIONS OF THE ACT.

None.

[FR Doc. 84-17332 Filed 6-28-84; 845 am]

BILNG CODE 4160-19-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Housing-Federal Housing
Commissioner
[Docket No. N-84-1401; FR-2006]

Housing Development Grant Program
Correction

In FR Doc. 84-16471, beginning on
page 25396, in the issue of Wednesday,
June 20,1984, make the following
corrections:

1. On page 25396, in the third column,
in the second line from the bottom, "to
advanced" should read "to advance a
particular neighborhood preservation
purpose that cannot be advanced",

2. On page 25400, in the third column,
the FR Doc. number should read "84-
16471"
BILUNG CODE 1505-01-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

Availability of the Supplement to tho
Draft Resource Management Plan/
Environmental Impact Statement for
the Lahontan Resource Area, Nevada
AGENCY: Bureau of Land Management
(BLM), Interior.
ACTION: Notice of Availability of the
Supplement to the Draft Resource
Management Plan/Environmental
Impact Statement (RMP/EIS) for the
Lahontan Resource Area, Carson City
District, Nevada.

SUMMARY: The BLM Carson City District
has prepared a supplement to the RMP/
EIS for the Lahontan Resource Area in
Neveda, pursuant to Section 102(2)(c) of
the National Environmental Policy Act
of 1969 and Section 202 of the Federal
Land Policy and Management Act of
1976.
SUPPLEMENTARY INFORMATION: The
Draft Lahontan RMP/EIS is a
comprehensivq land use planning
document which establishes
management actions and objectives for
resource condition and use levels, the
standards for monitoring and evaluating
the plan's effectiveness, and the need
for more detailed management plan(s)
and support actions. It also is an
environmental impact statement which
analyzes the effects of implementing a
multiple use resource management plan
on 2.4 million acres of public land in the
east half of the Carson City District In
Nevada.
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The Supplement to the Draft Lahontan
RMP/EIS additionally documents
consideration of designating right-of-
way corridors and desigmug Soda Lake
an Area of Critical Envuronmental
Concern.
FOR FURTHER INFORMATION CONTACT.
Tom Owen, District Manager, Attn.:
RMP/EIS Team Leader, Carson City
District Office, 1050 E. William St., Ste.
335, Carson City, NV 89701 (702] 882-
1631.

Copies of the Supplement are
available for review at the following
locations:
Office of Public Affairs, Bureau of Land

Management, 18th and C Streets.
Washington. D.C. 20240

Bureau of Land Management, Nevada State
Office. 300 Booth Street, P.O. Box 1200,
Reno, Nevada 895Z0, (702] 784-5448

Bureau of Land Management, Las Vegas
District Office. 4765 West Vegas Drive. Las
Vegas, Nevada 89102, (702] 385-403

Bureau of Land Management. Winnemucca
District Office. 705, East 4th Street,
Winnemucca, Nevada 89445, (702) 623-3676

Bureau of Land Management, Elko District
Office, 2002 Idaho Street, Elko, Nevada
89801

Bureau of Land Management, Ely District
Office, Star Route 5. Box 1, Ely. Nevada
89S01 (702) 289-4965

Bureau of Land Management, Carson City
District Office, 1050 E. William Street
Carson City, Nevada 89701, (702) 635-5181

Bureau of Land Management Battle
Mountain District Office, North 2nd and
Scott Streets, Battle Mountain, Nevada
89820. (702 635-5181.

Also, copies are available for review
at the following public libraries.

Carson City Library. 00 N. Roop St.. Carson
City, Nevada 89701

Churchill County Library, 553 South Mane
Street, Fallon, Nevada 8405

Government Publications Dept., Um,ersity of
Nevada, Reno, Reno Library, Reno, Nevada
89557

Nevada State Library, Library Building,
Carson City, Nevada 89710

Lyon County Library, Yerington. Nevada
University of Nevada, Reno. Getchall Library.

Reno, Nevada 89507
University of Nevada. Las Vegas, James R.

Dickinson Library, 4505 Maryland
Parkway, Las Vegas, Nevada 89154

Mineral County Library. 1st and D Streets,
Hawthorne, Nevada 89415

Nye County Library, Tonopah, Nevada 89049
Washoe County Library, 1301 South Center

Street Reno, Nevada 8905.

A copy of the Supplement will be sent
to all individuals, agencies, and groups
who have expressed interest in the
Lahontan Resource Area planning
process, and limited copies are available
upon request to the District Manager at
the above address.

Dates: Written comments concerning
issues pertinent to the Lahontan

Resource Area RMP/EIS will be
accepted until August 29,1934.

Dated: June 20,1284.
Edward F. Spang,
State Diroctor, Arevada.

CILLING COZE 431044--M

District Advisory Councils; Ca! for
r'ominaticns

AeENC.: Bureau of Land Managc.ment,
Interior.
ACTION: Call for nounations for district
advisory councils.

Su, I ARY: The purpose of this notice io
to solicit public nominations to fill those
positions for which terms expire this
year on each of the Bureau of Land
Management's 52 district advisor
councils. Each council has three such
positions to fill, except the California
Desert District Advisory Council. which
has five such positions to fill.

Each affected council comprises 10
members, except the Califoria Desert
District Advisory Council. vluch
comprises 15 members. Under the
staggered-term arrangement instituted
by the Secretary of the Interior in 1232,
the terms of five members on the
California Desert District Advisory
Council and the terms of three members
on each of the remamm g 51 councils will
expire on December 31,1934. Current
council members may be reappointed or
new members may be appointed.
Appointments made by the Socretary
pursuant to thus call will assure
continued representation of specific
categories of interest on each council.
The new terms will e.pire December 31,
1987

To ensure council membership that is
balanced in terms of catcrones of
interest represented and functions
performed, nominees must be qualified
to provide advice in specific areas
identified with each council position
now up for appointment. Cate-ones for
specific councils will be announced
through local news releases in the
appropriate States and Disticts and will
include the following:
Elected General Purpose GovcmmEnt
Environmental Protection
Recreation
Renewable Resourccs (livestock, forestry.

agriculture)
Non-Renewable Resources (mining, oil and

gas, extractive Industrle3l
Transportation/Rights-of-Way
Wildlife
Public.at-Large.

The purpose of the councils is tQ
provide informed advice to the
respective District Managers on the

management of the public lands.
members vill serve without salary, but
will be reimbursed for travel and per
diem expanses at current rates for
Government employees.

Each council normally rwill meet at
least hice annually. Additlonal
meetings may be called by the District
Manager or his designee in connection
with special needs for ad&ice.

Persons wishing to nominate
individuals or to be nominated to serve
on a district advisory council should
contact the appropriate Distr =Manager
of the Bureau of Land Management to
ascertain which categoies of interest
are to be represented. They shculd then
provide the District Manager ,:wtlh the
names, addresses, professiors, znd
olher bioraphic data of qualizd
nominees.
DATE: All nominations smiah
received by July 31, 1934.
ADDRF.. The mailig address of each
Bureau District Manager is as follows:
Alaska

Ac-=ar Di~tnct Office, 4-Luo EF"--nd
Avenue. Anchorage, Ala3! SZ57

Fairbank Di:trct Office, North Fa-T of Fort
W.aln vn 'itL P.O0. B ox I I Z, Fauirk=--s.
Alas!m S3707

Arizona
Arizona Strip Distrct Office. 158 East

Tabernacle, St. George, Utah 84770
Phonix Distnct Office, 2015 WI'est Dzer

Valley Road. Phoanix, Arizona &:027
Safford Distnct Offica, 425 East 4th Streat,

Safford. Arizona 8345
Yuma District Office, 2430 Fou.rh Avenue,

P.O. Box 50, Yuma. Arizona 38 34

Califoram
Ba!:erficld District Ofce, E23 Truxton
Avenue, Room 2 Balheanfield CAILorma
93301

Califorma Dae:rt District Office. 165 Spruce
Street. Rivers:de, Cal:forrua 923T7

Susanvilla District Office. 703 Hall S!-et. P.O.
Box 1S9, Susanville, Caliform:ia "S33

Uldah District Office, 535 Le3lie S!mt, Ukiah,
Caliform a SZ482

Colorado
Canon City District Offimc, 30 East Man

Street. Canon City, Co!orado 81212
Crafg, District Office, 455 Emerson Street. P.O.

Box 2408, Craig, Colorado 81625
Grand Junction District Office, 7FA Horizon

Drive, Grand Junction. Colorado 81-31
Montrine DIsrict Office, 2435 South

Townsend, Montrose, Colorado 81401

Idaho
Boie District Office, 3M3 Development

Avenue, Bai=e, Idaho 837035 Burley D1strict
Office, Route 3, Box 1. Burley, Idaho 2318

Coaur dAlene District Offim 1103 North
Third Street. Coeur dAlene, Idaho 83314

Idaho Falls District Office, 94 Lincoln Road,
Idaho Falls. Idaho 8240 Salmon Di sct
Office, P.O. Box 430, Salmon. Idaho 83467
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Shoshone District Office, 400 West F Street,
P.O. Box 2B, Shoshone, Idaho 83352

Montana
Butte District Office, 106 North Parkmont,

P.O. Box 3388; Butte, Montana 59702
Dickinson District Office, 204 Sims Street,

P.O. Box 1229, Dickinson, North Dakota
58601

Lewistown District Office, Airport Road,
Lewistown, Montana 59457

Miles City District Office, West of Miles City,
P.O. Box 940, Miles City, Montana 59301

Njevada

Battle Mountain District Office, P.O. Box
1420, Battle Mountain. Nevada 89820

Carson City Distnct Office, 1050 East
Williams Street, Suite 335, Carson City,
Nevada 89701

Elko District Office, P.O. Box 831, Elko,
Nevada 89801

Ely District Office, Star Route 5, Box 1, Ely
Nevada 89301.

Las Vegas District Office, 4765 Vegas Drive,
P.O. Box 26569, Las Vegas, Nevada 89126

Winnemucca District Office, 705 East 4th
Street, Winnemucca, Nevada 89445

New Mexico
Albuquerque District Office, 3550 Pan

American Freeway, N.E., P.O. Box 6770,
Albuquerque, New Mexico 87194

Las Cruces District Office, 317 North Main,
P.O. Box 1420, Las Cruces, New Mexico
88004

Roswell District Office, 1717 West Second
Street, Featherstone Farms building, P.O.
Box 1397, Roswell, New Mexico 88201

Oregon
Burns District Office, 74 South Alvord Street,

Burns, Oregon 97720 Coos Bay District
Office, 333 South 4th Street, Coos Bay,
Oregon 97420

Eugene District Office,'1255 Pearl Street, P.O.
Box 10226, Eugene, Oregon 97440

Lakeview District Office, 1000 South 9th, P.O.
Box 151, Lakeview, Oregon 97630

Medford District Office, 3040 Biddle Road,
Medford, Oregon 97501

Prineville District Office, 185 East 4th Street,
P.O. Box 550, Pnneville, Oregon 97754

Roseburg District Office, 777 N.W. Garden
Valley Boulevard, Roseburg, Oregon 97470

Salem District Office, 1717 Fabry Road, S.E.,
P.O. Box 3227, Salem, Oregon 97302

Spokane District Office, East 4217 Main
Avenue, Spokane, Washington 99202

Vale District Office, 100 East Oregon Street,
P.O. Box 700, Vale, Oregon 97918

Utah
Cedar City District Office, 1579 North Main

Street, P.O. Box 724, Cedar City, Utah 84720
Moab District Office, 125 West 2nd South,

P.O. Box 970, Moab, Utah 84532
Richfield District Office, 150 East 900 North,

Richfield, Utah 84701
Salt Lake District Office, 2370 South 2300

West, Salt Lake City, Utah 84119
Vernal District Office, 170 South 500 East,

Vernal, Utah 84078

Wyoming

Casper District Office, 951 Ranch road,
Casper, Wyoming 82601

Rawlins District Office, 1300 3rd Street, P.O.
Box 670, Rawlins, Wyoming 82301

Rock Springs District Office, Highway 187
North, P.O. Box 1869, Rock Springs,
Wyoming 82901

Worland District Office, 1700 Robertson
Avenue, P.O. Box 119, Worland, Wyormng
82401.

FOR FURTHER INFORMATION CONTACT:
The respective District Managers.

Dated: June 12,1984.
Robert F. Burford,
Director.
[FR Doc. 8417259 Filed G-28-84:8:45 am]
BILNG CODE 4310-84-M

Fish and Wildlife Service

Alaska, National Wildlife Refuges in
Alaska; Description of Boundaries;
Correction

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice.

SUMMARY: This notice will correct an
omission m the boundary description for
the Koyukuk National Wildlife Refuge m
the FR notice of February 24, 1983.
EFFECTIVE DATE: December 2, 1980.
FOR FURTHER INFORMATION CONTACT:
William Mattice, Alaska Regional
Office, at 907-786-3498.

Correction: Section 103(b) of the
Alaska National Interest Lands
Conservation Act required publication
of legal descriptions of the boundaries of
national wildlife refuge established by
that Act. Such a description for the
Koyukuk National Wildlife Refuge was
published m the Federal Register
February 24, 1983 (48 FR 7969-7975). The
following paragraph was omitted from
the description:

On page 7973, first column, insert a
new third paragraph, reading: "Thence
on an approximate forward bearing of S
350 E., approximately 5285 feet to the
section corner of sections 5, 6, 31 and 32,
Tps. 2 and 3 S., R. 16 E., Kateel River
Meridian;"

Dated: June 28, 1984.
F. Eugene Hester,
Acting Director.
[FR Dol. 84-17314 Filed 6-28-84:8:45 am]
BILLNG CODE 4310-55-M

National Park Service

Archeology and Historic Preservation;
Secretary of the Interior's Standards
and Guidelines

AGENCY: National Park Service, Interior.
ACTION: Notice.

SUMMARY: This notice is to remind
Federal agencies, State and local
governments, private organizations, and
the public of the need to test the
adequacy of the Secretary of the
Interir's Standards and Guidelines for
Archeology and Historic Preservation,
published in the Federal Register on
September 29,1983. The Standards and
Guidelines provide performance
standards and technical advice about
archeological and historic preservation
activities and methods. Users and other
interested parties are encouraged to test
and evaluate the Standards and
Guidelines and to submit written
suggestions to the National Park Service
about improvements.
DATE: Comments should be submitted
by September 29, 1984.
ADDRESS: Comments should be
submitted to the Chief, Interagency
Resources Division, National Park
Service, United States Department of the
Interior, Washington, DC 20240 (202-
343-9500).
FOR FURTHER INFORMATION CONTACT:
Stephen M. Sheffield, Interagency
Resources Division, National Park
Service, United States Department of the
Interior, Washington, DC 20240 (202-
343-9500).

SUPPLEMENTARY INFORMATION: The
Department of the Interior suggests that
the Standards and Guidelines be used
by:

(1) Federal, State and local agencies
responsible for preparation of historic
and archeological preservation plans:

(2) Agencies responsible for the
review of preservation plans-

(3) Agencies involved in the
identification, evaluation, registration,
documentation and treatment of historic
and archeological properties;

(4) Public and private agencies,
organizations, and individuals acquiring,
protecting, stabilizing, pre3erving,
restoring, or reconstructing historic
properties. (Comments on the Secretary
of the Interior's Standards and
Guidlines for Rehabilitation are not
being sought because these have
undergone extensive evaluation In
recent years);

(5) Federal and State agencies for
dissemination to prospective users,
particularly local governments and
preservation commissions;

(6) Agencies and organizations
providing preservation information in
response to requests from individuals
involved with or interested in
preservation;

(7) Agencies and organizations
providing training in preservation
activities;

I • - • o, • ..... • .... # ........
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(8) Those preparing preservation
documents, including professional
publications, technical manuals,
regulations and procedures. (Such
documents should reference the
Standards and Guidelines and/or
include them as supporting materials);
and,

(9) agencies preparing environmental
impact statements and environmental
assessments in the preparation of such
documents.

Early m fiscal year 1985 the National
Park Service will thoroughly review the
results of the first full year of use of the
Standards and Guidelines, evaluate
comments received and make any
necessary modifications to the
Standards and Gudelines.

Dated: June 21,1984.
Mary Lou Gner,
Director, National Park Service.
[FR D. 84-173z3 Filed 6-28-Z4 8:45 am]
BILLING CODE 4310-70-M

Intention To Renew Concession
Contract

Pursuant to the provisions of section 5
of the Act of October 9,1965 (79 Stat.
696; 16 U.S.C. 20], public notice is hereby
given that sixty (60) days after the date
of publication of this notice, the
Department of the Interior, through the
Director of the National Park Service,
proposes to negotiate a concession
contract with Anacostia Marina, Inc.,
authorizing it to continue to provide
marina services which include boat
repair, wet and dry storage facilities and
services for the public at Anacostia
Park, Washington, D.C., for a period not
to exceed fifteen (15) years from
September 30, 1984.

"An assessment of the environmental
impact of this proposed action has been
made and it has been-determined that it
is not a major Federal action having
significant impact on the quality of the
human environment, and that no
detailed statement pursuant to section
102(2)(c) of the National Environmental
Policy Act of 1969 is required. The
environmental assessment and finding
of no significant impact may be
reviewed in the Office of the
Superintendent, National Capital Parks-
East, 1900 Anacostia Drive, S.E.,
Washington, D.C. 20020."

The foregoing concessioner is
performing its obligations to the
satisfaction of the Secretary under an
existing contract wlnch expires by
limitation of time on September 30,1984,
and therefore, pursuant to the Act of
October 9,1965, as cited above, is
entitled to be given preference in the
renewal of the contract. This provision,

in effect, grants Anacostia Manna, Inc.,
the opportunity to meet the terms and
conditions of any other proposal
submitted m response to this Notice
which the Secretary may consider better
than the proposal submitted by
Anacostia Marina, Inc. If Anacostia
Marina, Inc., amends its proposal and
the amended proposal is substantially
equal to the better offer, then the
proposed renewal of the contract will be
negotiated with Anacostia Manna, Inc.

The Secretary will consider and
evaluate all proposals received as a
result of this notice. Any proposal,
including that of the emsting
concessioner, must be postmarked or
hand delivered on or before the sixtieth
(60th) day following publication of this
notice to be considered and evaluated.

Interested parties should contact the
Superintendent, National Capital Parks-
East, 1900 Anacostia Drive, S.E.,
Washington, D.C. 20020, for information
as to the requirements of the proposed
contract

Dated: June 21,1984.
Manus J. Fish, Jr.,
RegionalDirector, National Capital Rc~on.
[FR Do. &4-173z4 Fili 5-z-M 1-45 rm]
BILNG CODE 4310-70-M

Gateway National Recreation Area;
Advisory Commission Meeting

AGENCY: National Park Service-
Gateway Advisory Commission.
ACTION: Notice of meeting.

SUMMARY: This notice sets forth the date
of the forthcoming meeting of the
Gateway Advisory Commission. Notice
of this meeting is rcquired under the
Federal Advisory Committee AcL
DATE: August 14,1984, commencing at 3
p.m.
ADDRESS: Gateway National Recreation
Area, Sandy Hook Unit, Highlands, New
Jersey 07732.
FOR FURTHER INFORMATION CONTACT.
Robert W. McIntosh, Jr., Superintendent,
Gateway National Recreation Area,
Headquarters, Building No. 69, Floyd
Bennett Field, Brooklyn, New York
11234, (212) 338-3578.
SUPPLEMENTARY INFORMATION: The
Advisory Commission was established
by Public Law 92-592, to meet and
consult with the Secretary of the Interior
on general policies and specific matters
relating to the development of Gateway
National Recreation Area. The agenda
for the meeting will include: (1) Request
to extend landfill permit at Fountain
Avenue; (2 Overview of Sandy Hook
Unit.

The meeting will be open to the
public. The facility at which the meeting
wil be held is considered physically
accessible. If interpretive services for
the deaf or hearing impaired will be
needed, they should be requested within
five working days before the meeting.
Facilities and space to accommodate
members of the public are limited, and
persons will be accommodated on a
first-come, first-served basis.

Any member of the public may file
with the Commission a written
statement concerning agenda items to
be discussed. The statement should be
addressed to the Commission, c/o
Gateway National Recration Area,
Building No. 69, Headquarters, Floyd
Bennett Field, Brooklyn, Neiw York
11234. Minutes of the meeting vll be
available for inspection four weeks after
the meeting at Gateway National
Recreation Area Headquarters Building
in Brooklyn, New York.

Dated. June 21.1234.
Robert W. McIntosbh. Jr.,
S erinendent, CatewayNational
Recreation Area.
IFP 12::. U1-17415 F-d C--- :13 a=1
8.WINa CODE 4310-70-51

INTERSTATE COMMERCE
COMMISSION

Forms Under Review by Office of
Management and Budget

The following proposal for collection
of Information under the provisions of
the Paperwork Reduction Act (44] U.S.C.
Chapter 35) is being submitted to the
Office of Management and Budget for
review and approval. Copies of the
forms and supporting documents may be
obtained from the Agency Clearance
Officer, Lee Campbell (202] 275-7238.
Comments regarding this information
collection should be addressed to Lee
Campbell, Interstate Commerce
Commission, Room 1325,12th and
Constitution Ave., NW., Washington,
DC 20423 and to Gary Waxman, Office
of Management and Budget, Room 3228
NEOB, Washmgton, DC 20303, (202] 395-
7340.
Type of Clearance: New
Bureau/Office: Office of Managing

Director
Title of Form: Solicitation for Unique

Services and Supplies
OMB Form No.. NA
Agency Form No.. NA
Frequency: On Occasion
Respondents: Business or Non-profit

Institutions
No. of Respondents: 21
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Total Burden His: 103
James H. Bayne,
Secretary.
[FR Doc. 84-17414 Filed 6-26-sR 8:45 am]
BILLIN CODE 7035-01-M

[Docket No. AB-6 (Sub-204X)]

Burlington Northern Railroad
Company-Abandonment and
Discontinuance of Trackage Rights-
Exemption

Burlington Northern Railroad
Company (BN) has filed a notice of
exemption under 49 CFR Part 1152
Subpart F-Exempt abandonments and
discontinuances of service and trackage
rights, for (1) the abandonment of its
line of railroad between milepost 122.00,
near Mertz and milepost 124.02, near
Mulberry, a total distance of 2.02 miles
in Crawford County, KS, and (2) the
discontinuance of its trackage rights
over a line of railroad owned by the
Kansas City Southern Railway Company
between BN milepost 124.02, near
Mulberry and BN milepost 136.7, at
Pittsburg, a total distance of 12.68 miles 2

in Crawford County, KS.
BN has certified (1) that no local or

overhead traffichas moved over the
lines for at least a years and (2) that no
formal complaint filed by a user of rail
service on the lines or a state or local
governmental entity acting on behalf of
a user, regarding cessation of service
over the lines, either is pending with the
Commission or has been decided in
favor of a complainant within the 2-year
period preceding-this notice. The Public
Service Commission (or equivalent
agency) in Kansas has been notified in
writing at least 10 days prior to the filing
of this notice. See Exemption of Out of
Service Rail Lines, 366 I.C.C. 885 (1983).

As a condition to use of this
exemption, any employee affected by
the abandonment or discontinuance of
trackage rights shall be protected
pursuant to Oregon Short Line R. Co.-
Abandonment-Goshen, 366 I.C.C. 91
(1979).

The exemption will be effective on
July 29, 1984 (unless stayed pending
reconsideration). Petitions to stay the
effective date of the exemption must be
filed by July 9, 1984, and petitions for
reconsideration, including

I Service and trackage rights disconinuances
were added to the exemption provisions of49 CFR
Part 1152 Subpart F by Ex Porte No. 274 (Sub-No.
8A), Exemption of Out of Service Lines
(Discontinuance of Service and Trackage Rights)
(not printed), served April 20, 1984. A petition for
reconsideration of that decision was filed May 10,
1984, and Is pending.

'BN Incorrectly computed the distance to be 12.48
miles.

environmental, energy and public use
concerns, must be filed by July 19,1984,
with:
Office of the Secretary, Case Control

Branch, Interstate Commerce
Conuission, Washington, DC 20423
A copy of any petition filed with the

Commission should be sent BN's
representative:
Douglas J. Bab, 176 East Fifth Street, St.

Paul, MN 55101
If the notice of exemption contains

false or misleading information, the-use
of the exemption is void ab mitio.

A notice to the parties will be used if
use of the exemption is conditioned
upon environmental or public use
conditions.

Decided. June 20, 1984.
By the Commission, Heber P. Hardy,

Director, Office of Proceedings.
James H. Bayne,
Secretary.
[FR Dc. 84-17406 Filed 6-26-84; :45 am]
BILLING CODE 7035-01-M

[Docket No. AB-6 (Sub-205X]

Burlington Northern Railroad
Company-Abandonment-in
Okmulgee County, OK; Exemption

The Burlington Northern Railroad
Company (BN) has filed a notice of
exemption under 49 CFR Part 1M52
Subpart F-Exempt Abandonments. The
line to be abandoned is between
milepost 468.0 near Okmulgee, and
milepost 470.9, near Okmulgee, a
distance of 2.9 miles in Okmulgee
County, OK.

BN has certified (1) that no local
traffic has movea over the line for at
least 2 years and that overhead traffic is
not moved over the line, (2] that no
formal complaint filed by a user or rail
service on the line (or by a State or local
governmental entity acting on behalf of
such user) regarding cessation of service
over the line either is pending with the
Commission or haa been decided in
favor of the complainant within the 2-
year period. The Public Service
Commission (or equivalent agencyJ in
Oklahoma has been notified in writing
at least 10 days prior to the filing of this
notice. See Exemption of Out of Service
RailLines, 366 I.C.C. 885 (1983).

As a condition to the use of this
exemption, any employees affected by
the abandonment shall be protected
pursuant to Oregon Short Line R. Co.-
Abandonmnent-Goshem. 360 I.C.C. 91
(1979).

The exemption will be effective on
July 29,1984 (unless stayed pending
reconsideration). Petitions to stay the

effective date of the exemption must be
filed by July 9,1984, and petitions for
reconsideration, including
environmental, energy, and public use
concerns, must be filed by July 19, 1984,
with:
Office of the Secertary, Case Control

Branch, Interstate Commerce
Commission, Washington, DC 20423
A copy of any petition filed with the

Commission should be sent to
applicant's representative:
Mr. Douglas J. Babb, 176 East Fifth

Street, St Paul, MN 55101
If the notice of exemption contains

false ormisleading information, the use
of the exemption is void ab initic.

A notice to the parties will be issued If
use of the exemption is conditioned
upon environmental or public use
conditions,

Decided: June 20.1984.
By the Commission, Heber P Hardy,

Director, Office of Proceedings.
James H.Bayne,
Secretary.
[FR Doc. 84-17408 Filed 6-28-64; 6:45 am]

BILLING CODE 7035-01-M

[Docket No. AB-36 (Sub-20)1

Oregon Short Line Railroad Company
and Union Pacific Railroad Company-
Discontinuance of Trackage Rights-in
Silver Bow County, MT; Findings

The Commission has issued a
certificate authorizing Oregon Short Line
Railroad Company and Union Pacific
Railroad Company to discontinue
trackage rights over a 7.55-mile rail line
between Silver Bow (milepost 390.02),
and Butte (milepost 397.57) in Silver
Bow County, MT. The discontinuance
certificate will become effective 30 days
after this publication.
James H. Bayne,
Secretary.
[FR Iloc. 84-274C3 Filed 6-2-84-.:45 am]

BILLING CODE 7035-01-M

[Docket No. AB-55 (Sub-108)]

Seaboard System Railroad, Inc.-
Abandonment-in DeSoto and Hardee
Counties, FL, Findings

The Commission has issued a
certificate authorizing the Seaboard
System Railroad, Inc. to abandon its
21.54-mile rail line between milepost AX
892.00 near Wauchula and milepost AX
913.54 near Arcadia in DeSoto and
Hardee Counties, FL. The abandonment
certificate will become effective 30 days
after this publication unless the
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Commission also finds that (1]
financially responsible person has
offered financial assistance (through
subsidy or purchase) to enable the rail
service to be continued; and (2) it is

_kely that the assistance would fully
compensate the railroad.

Any financial assistance offer must be
filed with the Commission and the
applicant no later than 10 days from
publication of this Notice. The following
notation shall be typed in bold face on
the lower left-hand comer of the
envelope containing the offer. "Rail
Section, AB-OFA." Any offer previously
made must be remade withn this 10 day
period.

Information and procedures regarding
financial assistance for continued rail
service are contained m 49 U.S.C. 10905
and 49 CFR 1152.27
James H. Bayne,
Secretary.
[FR Do=. 84-17410fiied 8-28--84; 45 am]
BILLING CODE 7035-01-M

Intent To Engage In Compensated
Intercorporate Hauling Operations

This is to provide notice as required
by 49 U.S.C. 10524(b)(1) that the named
corporations intend to provide or use
compensated intercorporate hauling
operations as authorized in 49 U.S.C.
10524(b).

1. Parent corporation and address of
principal office: The Signal Companies,
Inc., 11255 North Torrey Pines Road, La
Jolla, CA 92037

Wholly-owned subs~diaries which will
participate in the operations and State
of incorporation:

2. Subsidiaries and State of
Incorporation:
Ampex Corporation, Post Office Box

190, Opelika, AL 36803-0190-
Alabama

Neptune Water Meter Co., Highway
Number 229, Tallassee, AL 36078-
Alabama
1. Parent Corporation and Address of

Principal Office: Wykstra Oil Company,
917 East Allegan Street, Martin,
Michigan 49070.

2. Wholly owned subsidiary which
will participate in the operations and
State of incorporation: Dwar Oil
Company, a Michigan corporation, 3910
South Division Avenue, Grand Rapids,
Michigan 49508.
James H. Bayne,
Secretary.
[FR Doe.- 84-17403 Filed -8--84 8:45 am]
BILLING CODE 7035-01-1

[I.C.C. Order No. P-751
Union Pacific Railroad Co4 Passenger
Train Operation
June 27:1934.

It appearing, that the National
Railroad Passenger Corporation
(Amtrak) has established through
passenger tram service between Seattle,
Washington, and Los Angeles,
California. The operation of these trams
requires the use of the tracks and other
facilities of Southern Pacific
Transportation Company (SP). A portion
of the SP tracks at Dunsmuir, California,
are temporarily out of service because
of a derailment. An alternate route is
available via the Union Pacific Railroad
Company between Bieber, and
Sacramento, California.

It is the opimon of the Commission
that the use of such alternate route is
necessary in the interest of the public
and the commerce of the people; that
notice and public procedure herein are
impracticable and contrary to the public
interest, and that good cause exists for
making this order effective upon less
than thirty days' notice.

It is ordered,
(a) Pursuant to the authority vested m

me by order of the Commission decided
April 29,1982, and of the authority
vested in the Commission by section
402(c) of the Rail Passenger Service Act
of 1970 (45 U.S.C. 562(c)), the Union
Pacific Railroad Company (UP), is
directed to operate trams of the
National Railroad Passenger
Corporation (Amtrak) between Bieber,
California, and a connection with
Southern Pacific Transportation
Company (SP) at Sacramento,
California.

(b) In executing the provisions of this
order, the common carers involved
shall proceed even though no
agreements or arrangements now exist
between them with reference to the
compensation terms and conditions
applicable to said transportation. The
compensation terms and conditions
shall be, during the time flus order
remains in force, those which are
voluntarily agreed upon by and between
said carers; or upon failure of the
carriers to so agree, the compensation
terms and conditions shall be as
hereafter fixed by the Commission upon
petition of any or all of the said carriers
in accordance with pertinent authority
conferred upon it by the Interstate
Commerce Act and by the Rail
Passenger Service Act of 1970, as
amended.

(c) Application. The provisions of this
order shall apply to intrastate, interstate
and foreign commerce.

(d) Effective date. This order shall
become effective at 1.20 anm., EDT, June
17,1984.

(e) Expiration date. The provisions of
this order shall expire at 11:59 p.m.,
EDT, June 18, 1984, unless otherwise
modified. amended, or vacated by order
of this Commission.

This order shall be served upon Union
Pacific, Railroad Company and upon
National Railroad Passenger
Corporation (Amtrak], and a copy of this
order shall be filed with the Director,
Office of the Federal Register.

Issued at Washington. D.C., June 17. 1934.
Interstate Commerce Commissiom

John IL O'Brien,
Asent.
[FR Dc. 5-17411 E1L-d &Z-S-8:45 amI

ILMNO COOE 7035-10--U

DEPARTMENT OF JUSTICE

Antitrust Dlilslon

[Order No. 1060-84]

1984 Merger Guidelines

AOENCY: Attorney General Office,
Justice.
ACTION: Notice.

SUMMARY- This notice announce3 the
release of the Department's 1984
antitrust Merger Guidelines, replacing
Guidelines issued by the Department on
June 14,1982 (published in the Federal
Register June 30,198Z (47 FR 28492)).
The Guidelines have been revised to
clarify the Department's enforcement
policy. The Guidelines will be used by
attorneys in the Antitrust Division in
deciding whether particular mergers
violate Section 7 of the Clayton Act or
Section 1 of the Sherman Act.
Publication of the Guidelines is intended
to assist businesses in complying with
the applicable antitrust laws.
DATE: Issued. June 14,1934.
ADD RESS: 10th & Constitution Avenue,
NW., Washington. D.C. 20530.
FOR FURTHEfl INFORMATION CONTAC'I
Charles F. Rule, Deputy Assistant
Attorney General. U.S. Department of
Justice, Antitrust Division, Room 3113,
Washington, D.C. 20530, (202] 633-2411,
or Deborah A. Garna, Special Assistant
to the Assistant Attorney General,
Antitrust Division, U.S. Department of
Justice, Room 3113, Washington, D.C.
20330, (202) 633-1157
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Dated: June 22, 1984.
William French Smith,
Attorney General.

U.S. DEPARTMENT OF JUSTICE
Statement Accompanying Release of
Revised Merger Guidelines
June 14, 1984.

The U.S. Department of Justice
("Department") today issued revisions
to its 1982 Merger Guidelines. The
revisions reflect the Department's
experience in applying the 198Z
Guidelines during the past two years
and, in addition, incorporate numerous
suggestions made by various
knowledgeable observers, both inside
and outside the government. Although
the revisions make some important
refinements and clarifications, the
Department believes that the 1982.
Merger Guidelines provide a sound
framework for applying the antitrust
laws to mergers and do not require
extensive modification.

During the 14 years following the
original publication of the Merger
Guidelines in 1968, antitrust enforcers
and the courts made great strides in
improving and refining the way they
analyzed mergers. Over time, the
Department's merger policy changed so
much that there was little similarity
between that policy and the policy
described in 1968 Guidelines. The 1982
revisions eliminated the resulting
confusion by accurately describing the
Department's actual merger enforcement
policy.

The 1982 Guidelines did not simply
clarify the Department's merger policy,
however, they also represented an
important advance in merger analysis.
The 1982 Guidelines recognized that
most mergers do not threaten
competition and that many are in fact
procompetitive and benefit consumers.
Moreover, the 198Z Guidelines reflected
for the first time the important role that
foreign competition plays in the
Department's merger analysis. They
thus provided a flexible analysis that
proscribed only those mergers that-on
the basis of sound economic and legal
analysis-threaten competition. At the
same time, the Guidelines set out clear
standards enabling businesses to avoid
antitrust problems when planning
mergers.

The Department's experience in
applying the Guidelines during the last
two years has reaffirmed the soundness
of their underlying principles.
Nevertheless, the Department
recognizes that unless its analysis is as
dynamic and vital as the economy to
which it is applied, that analysis may
unnecessarily impede the efficiency of

the economy, restrict the efforts of
American businesses to compete
internationally- and, thus, reduce the
well-being of American consumers.
Thus, over the past two year, the.
Department has continued to refine its
merger-analysis tcincorporate new
msights and to ensure the continued
relevance of that analysis to a changing
economic environment. The Department
also has discovered that certain aspects
of the 1982 Guidelines either are I
ambiguous or have been interpreted by
observers in ways that are not fully
consistent with the Department's actual
policy. With today's revisions, the
Department intends to refine further its
merger analysis at the same time it
clears up any misunderstanding about
those aspects that remain unchanged.

Today's revisions principally address
five key areas: (1) Market definition and.
measurement, (2) factors that may affect
the significance of concentration and.
market share data in evaluating
horizontal mergers; [3) the treatment of
foreign competition; (4) the treatment of
efficiencies; and (5) the treatment of
failing divisions of healthy firms.
Generally, the revisions are intended to
correct any nusperceptioi that the
Guidelines are a set of rigid
mathematical formulas that ignore
market realities and rely solely or a
static view of the marketplace. The
revisions alsamake &number of
stylistic and techmncar changes. Many
important points have been moved from
footnotes to the text to emphasize their
importance, and other footnotes have
been deleted because they were
redundant orpotentially confusing.
However, no change in policy should be
inferred from the deletion of a footnote.

The following is an explanation of the
revisions made in the five key areas
listed above.

1. Market Definition and Measurement
Perhaps. the single most important

contribution of the 1982 Guidelines was
the development of a clear,
economically sound framework for
defining markets within which to
analyze mergers. Market definition has
historically played a crucial role in
merger analysis; however, before the
1982 Guidelines, markets often were
defined largely on an adhoac basis. The
1982 Guidelines developed a general
frameworkfor market definition that
can be objectively applied to a myriad
of factual circumstances.

The Guidelines define a market as a
group of products and a geographic area
such that a hypotietical firm that is the
only present and future seller of those
products in that area would possess
market power-the power profitably to

restrict output and to raise prices. A firm
that is the only present seller of those
products in that area would not be able
to exercise market power, If its attempt
to impose a small but significant and
nontransitory price increase would
cause buyers to switch to other produots
or to products in other areas or would
induce other firms to begin selling the
particular products. Firms that sell
products to which consumers would
switch And that would begin selling the
particular products would prevent the
exercise of market power and should be
included in the market.

The Gudelines translate these
principles of market power Into a
market-definition standard that has
become known as the "five-percent
test" Markets are delineated by
postulating a "small but significant and
nontransitory" price increase-generally
an increase of five percent for one
year-for each product of each merging
firm at that firm's location and
examining the likely responses of
buyers, sellers of other products, and
sellers in other areas. If these
competitive responses would cause the
price increase to be unprofitable, then
the area and group of products are
expanded to include additional products
and areas until the price increase would
be profitable to impose. At that point-
when it would be profitable for a
hypothetical firm that was the only
seller of the products in that area to
impose a "small but significant and
nontransitory" increase in price--the
group of products and the ahea are
considered to be a market

Many apparently have attributed 'an
unwarranted rigidity to the "five-percent
test." Today's revisions clarify that the
"five-percent test" is not an inflexible
standard that will be used regardless of
the circumstances of a given case.
Rather, it is an analytical tool with
which to analyze traditional types of
probative evidence, such as those listed
in the Guidelines. In addition, although
in most contexts it will be appropriate to
use five percent as a "small but
significant" increase in price, In other
contexts using five percent may result In
markets that are defined either too
narrowly or too broadly for the purpose
of evaluating the potential exercise of
market power. Therefore, the
Department may at times postulate a
price increase that is much larger or
smaller than five percent, depending on
the nature of the industry involved. (See
Guidelines Section 2.11)

The 1982 Guidelines did not define the
"price" for winch an increase would be
postulated. Today's revisions clearly
state that the Department will consider
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the relevant price to be whatever is
considered to be the price of the product
at the stage of the industry being
examined. For example, the relevant
price at the retailing stage of an industry
is generally the retail price. On the other
hand, in certain transportation
industries in wnchproducts ae
transported for a fee, the price is the
price of the transportation services sold,
or the tariff.

The Guidelines also clarify a number
of otherpoints relating to market
definition:

-The Department generally will
consider the relevant market to be the
smallest group of products and
geographic area that could be subjected
to the exercise of market power. (See
Guidelines Section 2.11)

-In defining markets the Department
generally will use prevailing prices.
However, likely future prices may be
used instead of prevailing prices when
changes in the prevailing price can be
predicted with reasonable reliability.
(See Guidelines Sections 2.12, 2.32)

-If all the necessary data were
available, evidence of similarities or
differences in price movements would
be the best evidence that products are
good substitutes for one another.
However, similarities m price
movements often occur for reasons that
do not reflect substitutability. Therefore,
the Department will deem relevant only
those similarities in price movements
that are not explainable by common or
parallel changes in factors such as costs
of common inputs, income, or other
variables. (See Guidelines Section 2.11)

-The best base for measuring market
shares often will depend on the
availability of data. Assuming the
relevant data are available, the
Department'generally will prefer to use
dollar sales or shipments if branded or
relatively differentiated products are
involved and physical capacity,
reserves, or dollar production if
relatively homogeneous,
undifferentiated products are involved.
This rule-of-thumb reflects the fact that
if a product is relatively homogeneous
and undifferemated, the capacity to
produce and distribute the product
generally provides the best indication of
a firm's likely supply response. On the
other hand, if the relevant product is
branded or differentiated, the firm's
supply response will dependof factors
other than capacity. For example, even
if other perfume manufacturers raised
their prices, a manufacturer of a
different brand of perfume with a great
deal of excess capacity may
nevertheless be unable to utilize that
capacity because it cannot sell the

addition output of perfume. (See
Guidelines Section 2.4)

-The period for determunng whether
production substitution by other firms is
likely to occur in response to a "small
but significant and nontransitory"
increase in price has been changed from
six months to one year to conform with
the time period that is used to identify
firms that are in the relevant geographic
market. (See Guidelines Sections 2.2,
2.3)

2. Factors Affecting the Significants of
Concentration and Market Share Data

Several revisions have been made in
the Guidelines' discussion of horizontal
mergers to clarify the degree to which
factors other than simple concentration
and market share data influence the
Department's consideration of mergers.
The 1982 Guidelines may have created
the perception that they were a set of
strict mathematical rules-that the
Department collects historical data.
plugs this data into a series of formulas,
and then slavishly adheres to resulting
answers without regard to qualitative
factors that may affect the significants
of the concentration and market share
data. The following changes were made
to correct any such misperception.

First, the discussion of the Hil
thresholds has been modified to clarify
that the Department will not challenge
mergers solely on the basis of
concentration and market share data
without considering other relevant
factors. The revisions make it clear that
the Department will not challenge
mergers with a post-merger Hill of less
than 1000 points, except in
extraordinary circumstances.

For mergers resulting in an HHI of
between 1000 to 1800, the Department is
unlikely to sue if the increase in the HI
is less than 100 points. The Department
is likely to challenge mergers in this
region that product an increase in the
HHI of more than 100 points, unless the
Department concludes on the basis of
the post-merger HHI, the increase in the
HH, and the presence on absence of the
factors discussed in Section 3.2,3.3. 3.4,
and 3.5 of the Guidelines that the merger
is not likely substantially to lessen
competition.

For mergers resulting in an HMi of
more than 1800, the Department is
unlikely to sue if the increase in the Hill
is less than 50 points. The Department is
likely to challenge mergers in this region
that product an increase in the HHI of
more than 50 points, unless the
Department concludes, on the basis of
the post-merger HHI, the increase in the
HH, and the presence or absence of the
factors discussed in Section 3.2 3.3. 3.4.
and 3.5 that the merger is not likely

substantially to lessen competition.
However, if the increase in the HHI
exceeds 100 and the post-merger HIM
substantially exceeds 1890, only in
extraordinary cases will such factors
establish that the merger is not likely
substantially to lessen competition.
Despite this fact, the Department will
never ignore other factors when they are
relevant. (See Guidelines Section 3.1)

Second, a new section has been
added that discusses several factors that
will be taken into account in interpreting
concentration and market share data.
The new subsection indicates that the
Department vll consider a number of
factors that may indicate that a firm's -
current market share either understates
or overstates it future competitive
significance. One such factor is a recent
or ongoing change in market conditions.
For example, if a new technologgy that it
important to long-term competitive
viability is not available ot a particular
firm. the Department may conclude that
the histoncal marl:et share of that firm
overstates its future competitive
significance. The Department will
consider the reasonably predictable
effects of such recent or ongoing
changes in market conditions in
interpreting market concentration and
market share data. (See Guidelines
Section 3.2)

Another consideration is the financial
condition of a merging firm or any firm
in the relevant market, to the extent that
the firm's fimancial condition reflects
underlying structural weaknesses of the
firm and is not explainable as a
phenomenon of, for example, the
business cycle. In such a case, the firms
chromc firanmal weakness may
indicate that its current market share
overstates its future competitive
significance. The 1982 Guidelines
indicated in footnote 54 that the
Department would consider the
firancial condition of a firm to the
extent it was relevant to the competitive
analysis. The revisions explain in
greater detail the circumstances under
which the Department will consider the
firancial condition of a firm to be a
reliable indicator of that firm's future
competitive significant. (See Guidelines
Section 3.22) It is important to
distingmsh consideration of a firm's
firancial condition under Section 3.22
from the Guidelines' treatment of failing
firms and failing divisions, hoyever.
Those doctrines will continue to be
interpreted very strictly.

A third consideration is factors that
may affect the competitive importance
of foreign firms. These factors are
discussed below in connection vwith the
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general discussion of foreign
competition.

The revisions also add a new "other
factor" to Section 3.4 relating to the

.ability of small or fringe firms to
increase sales in response to a "small
but significant and nontransitory"
increase in price. (See Guidelines
Section 3.43) The ability of fringe firms
with excess capacity to expand output
quickly and easily can substantially
reduce the likelihood of collusion.
Therefore, the Department is less likely
to challenge a merger if small or fringe
firms are currently able to expand
significant their sales at incremental
costs that are approximately equal to
their incremental costs at current levels
of output.

Finally, the section on ease of entry
has been revised to clarify how the
Department considers this factor. For
example, the revisions recognize that"entry" may occur as firms outside the
market enter or as fringe firms currently
in the market significant expand their
current capacity. (See Guidelines
Section 3.3)
3. Treatment of Foreign Competition

One of the important advances of the
1982 Guidelines was their explicit
recognition of foreign competition and
world markets. The presence of foreign
firms frequently makes it impossible for
American firms to collude because any
attempt to fix prices will attract
increased imports. Although the 1982
Guidelines recognized the importance of
foreign competition, they were
somewhat unclear as to how imports
and foreign capacity would actually be
treated in specific circumstances.

Today's revisions clarify that, in
general, the Guidelines' standards
relating to the definition of markets and
the calculation of market shares will
apply equally to foreign and domestic
firms. Moreover, no foreign firm will be
excluded from the market solely
because its sales in the United States
are subject to import quotas. This is due
to the fact that it is generally difficult to
assess the effectiveness and longevity of
a particular quota or to measure the
likely offsetting supply response from
firms in countries that are not subject to
a quota. A quota that applies to only
some countries and not others may have
only a limited effect on the foreign
competition that domestic firms face,
because a country subject to a quota
may divert its exports to a country that
is not subject to the quota and that
country in turn may divert an equivalent
quantity of the product to the United
States. Given the limitations on
available data, the problems associated
with trying to quantify the effects of

such trade restraints often are
insuperable.

To the extent permitted by available
data, market shares generally will be
assigned to foreign firms in the same
way they are assigned to domestic firms
When dollar sales or shpments are usec
to measure the shares of domestic firms,
the market shares of foreign firms will
be measured using dollar sales in, or
shipments to, the relevant market. If
physical capacity, reserves, or dollar
production is used for domestic firms,
the market shares of foreign firms will
be measured in terms of the capacity,
reserves, or production that is likely to
be devoted to the relevant United States
market in response to a "small but
significant and nontransitory" increase
in price. If a quota would prevent a
foreign competitor from increasing the
amount of its shipments to the United
States in response to such a price
increase, the market shares assigned to
the foreign competitor will not exceed
the amount of imports permitted to be
shipped to the United States under the
quota. Although shares ordinarily will
be assigned on a firm-by-firm basis, a
single market share may be assigned to
a country or to a group of countries if
firms m the country or group of
countries act in coordination, or if
necessitated by the lack of relevant
data. (See Guidelines Section 2.4)

Because of limitations on data, market
shares of foreign firms may inaccurately
reflect the firms' competitive
significance. As noted above, foreign
firms may be included in the market
even though their U.S. imports are
subject to quotas. In such cases, as well
as others, the resulting market shares
may overstate the competitive
significance of the firms. Conversely, the
Department may use shipment data
because it may be impossible to
measure foreign capacity that would be
devoted to the United States in response
to a "small but significant and
nontransitory" increase in price. In such
cases, the foreign firm's market share
may understate its competitive
significance. In general then, the
Department will consider, where
appropriate, qualitative evidence
relating to the competitive significance
of foreign firms in interpreting market
share and concentration data. (See
Guidelines Section 3.23)

4. Efficiencies
One of the important advances of the

1982 Guidelines was the increased
freedom they gave to American
industries to enhance efficiency through
mergers. Implicit throughout the
Guidelines is the recognition that the
efficiency-enhancing potential of

mergers can increase the
competitiveness of firms and result In
lower prices to consumers.

The language of the 1982 Guidelines,
however, had a restrictive, somewhat
misleading tone and indicated that the
Department would explicitly consider
efficiency claims only in "extraordinary
cases." In practice, the Department
never ignores efficiency claims, Rather,
as the revisions now make clear, the
Department considers and gives
appropriate weight to efficiency claims
in all cases in which they are
established by clear and convincing
evidence. In addition, the revisions
clarify that efficiencies do not constitute
a defense to an otherwise.
anticompetitive merger but are one of
many factors that will be considered by
the Department in determining whether
to challenge a merger.

The revisions are intended not only to
correct any misimpressions as to when
the Deparatment will consider
efficiencies but also to provide guidance
as to how efficiencies will be evaluated.
The Guidelines indicate that the
Department will consider various types
of efficiencies including economies of
scale, better integration of production
facilities, plant specialization, and lower
transportation costs. The Deparatment
also will consider general selling,
administrative and overhead expenses;
however, as a practical matter, these
types of efficiencies may be difficult to
demonstrate. In addition, the
department will reject claimed
efficiencies if equivalent or comparable
savings can reasonably be achieved by
the parties by other means. Moreover,
the greater the competitive concerns
that the merger raises under the other
standards of Section 3 of the Guidelines,
the greater will be the level of expected
efficiencies that the parties must
establish. (See Guidelines Section 3,5)
5. Failing Divisions of Healthy Firms

The dynamic nature of our economy
underscores the necessity of a Aierger
policy that facilitates the ability of firms
to respond to structural changes in the
economy. The Department has
considered several suggestions that the
Guidelines should contain a declining
industries defense or that the failing firm
defense should be relaxed. However, the
Department has concluded that, as
revised, the basic framework of the
Guidelines provides firms with adequate
leeway for any needed restructuring, F6 r
example, the Department will consider
the financial condition of firms in
evaluating the competitive significance
of their market shares. (See Guidelines
Section 3.22) In addition, if the
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acquisitions of a failing firm
significantly increases efficiency, that
fact will be considered. (See Guidelines
Section 3.5]

Although the Department did not
relax the failing firm defense or create a
declining industries defense, the
Department did conclude that it was
appropriate to clarify the Guidelines'
analysis of mergers involving a "failing
division" of an otherwise healthy firm.
The 1982 Guidelines stated only that
although the standards applicable to
failing firms are more difficult to apply
to an unincorporated part of a larger
parent firm, the Department would
recognize the defense "in appropriate
cases of that type." The revisions clarify
that, in general, a division will be
considered to be "failing" only if it
would be sold or liquidated in the near
future and if there is no competitively
preferable purchaser available. (See
Guidelines Section 5.2]

U.S. DEPARTMENT OF JUSTICE
Merger Gidelines

Dated: As of June 14,1934
1. Purpose and and Underlying Policy

Assumptions
2. Market Definition and Measurement

2.1 Product Market Definition
2.2 Identification of Firms that Produce

the Relevant Product
2.3 Geographic Market Definition
24 Calculating Marhet Shares

3. Horizontal Mergers
3.1 Concentration and Market Shares
3.2 Factors Affecting the Significance of

Market Shares and Concentration
3.3 Easeof Entry
3.4 Other Factors
3.5 Efficiencies

4. Horizontal Effect From Non-Horizontal
Mergers

4.1 Elimination of Specific Potential
Entrants

4.2 Competitive Problems from Vertical
Mergers

5. Defenses
5.1 Failing Firm
5.2 Failing Division

1. Purpose and Underlying Policy
Assumptions

These Guidelines state in outline form
the present enforcement policy of the
U.S. Department of Justice
('"Department") concerning acquisition
and mergers ("mergers") subject to
section 7 of the Clayton Act" or to
section 1 of the Sherman Act.2 They

115 U.S.C. 18 (19321. Mergers subject to section 7
are prohibited if their effect "may be substantially
to lessen competition, or to tend to create a
monopoly."

'15 U.S.C. 1 (1982]. Mergers subject to section 1
are prohibited if they constitute a "contract.
combination. , or conspiracy in restraint of
trade."

describe the general principles and
specific standards normally used by the
Department in analyzing mergers.5 By
stating its policy as simply and clearly
as possible, the Departm:;t !:opes to
reduce the uncertainty associated with
enforcement of the antitrazt l as in this
area.

Although the Guidel:2s skould
improve the predictab Ay of the
Department's merger enfo:c:ment
policy, it is not possible to r.niove the
exercise of judgment frzm th2
evaluation of mergers under 0ie
antitrust laws. Because the specific
standards set forth in the Guidelines
must be applied to a broad range of
possible factual circumstances, strict
application of those standards may
provide misleading answ.ers to the
economic questions raised undu the
antitrust laws. Moreover, the picture of
competitive conditions that devclops
from historical evidence may previde an
incomplete answer to the forvward-
loolang inquiry of the Guidelines.
Therefore, the Department will apply the
standards of the Guidelines reasonably
and flexibly to the particular facts and
circumstances of each proposed merger.

The Guidelines are designed primarily
to indicate when the Department is
likely to challenge mergerc. not how It
will conduct the litigation of cases that It
decides to bring. Although relevant in
the latter context, the factors
contemplated in the standards do not
exhaust the range of evidence that the
Department may introduce in court.'

The unifying theme of the Guidelines
is that mergers should not be permitted
to create or enhance "market power" or
to facilitate its exercise. A sole seller (a
"monopolist") of a product with no goed
substitutes can maintain a selling price
that is above the level that would
prevail if the market were competitive.
Where only a few firms account for
most of the sales of a product, those
firms can in some circumstances either
explicitly or implicitly coordinate their
actions in order to approximate the
performance of a monopolist. This
ability of one or more firms profitabl to
maintain prices above competitive
levels for a significant period of time is
termed "market power." Sellers with
market power also may eliminate rivalry
on variables other than price. In either

'They update the Guldclinci ir-ucd by the
Dcpartment In 1S932 The Dqpartrmnt may from timo
to time revise the ?Mrcr Guidcldinm as r to
reflect any significant chan,7:3 in cnfa:-vcct
policy or to clarify aspects of ex3la, policy.

I Parties seding more agacl e cd'ancj .idn.r
concernng tha Dcpartmcnt'a cmorc .ant tnticlian
with respect to any partic ar rnrz:r ch-ad
consider usln3 tie Bunlnz= E cPrewdume.
CFR 50.6.

case, the result is a transfer of wealth
from buyers to sellers and a
uallocation of resources.
"Marl:et power" also encompasses the

ability of a single buyer or group of
buyers to depress the price paid for a
product to a level that is below the
competitive price. The exercise of
market power by buyers has wealth
transfer and resource misallozation
effects analogous to those associatcd
with the exercise of merletpawrerby
sellers.

Although they sometimes harm
competition, mergers generally play an
important role in a free enterprise
economy. They can penalize ineffactive
management and facilitate the effiient
flow of investment capital and the
redeployment of existing productive
assets. While challenging campetitively
harmful mergers, the Department seel:s
to avoid unnecessary interference with
that larger universe of mergers that are
either competitively beneficial or
neutral. In attempting to mediate
between these dual concerns, however,
the Guidelines reflect the congressional
intent that merger enforcement should
interdict competitive problems in their
incipiency.

2. Market Definition and Measurement

2.0 Using the standards stated
below, the Department will define and
measure the market for each product or
service (hereinafter "product") of each
of the merging firms. The standards in
the Guidelines are designed to ensure
that the Department analyzes the li:ely
competitive impact of a merger within
economically meaningful markets--- i.e..
markets that could be subject to the
exercise of market power. Accordingly.
for each product of each merging firm.
the Department seehs to define a market
in which firms could effectively exercise
marhet power if they were able to
coordinate their actions. Formally, a
market is defined as a product or group
of products and a geographic area in
which it is sold such that a hypothetical.
profit-maximizing firm, not subject to
price regulation, that was the only
present and future seller of those
products in that area would impose a
"small but significant and
nontransitory" increase in price above
prevailing or likely future levels. The
group of products and geographic area
that comprise a market vll be referred
to respectively as the "product market"
and the "geographic market."

In determining whether one or more
firms would be in a position to exercise
market power, it is necessary to
evaluate both the probable demand
responses of consumers and the
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probable supply responses of other
firms. A price increase could be made
unprofitable by any of four types of
demand or supply responses: (1)
Consumers switching to other products;
(2) consumers switching to the same
product produced by firms m other
areas; (3) producers of other products
switching existing facilities to the
production of the product; or (4)
producers entering into the production
of the product by substantially
modifying existing facilities or by
constructing new facilities. Each type of
response is considered under the
Guidelines.

In determining whether any of these
responses are probable, the department
usually must rely on historical market
information as the best, and sometimes
the only, indicator of how the market
will function in the future. It is important
to note, however, that the Guidelines are
fundamentaly concerned with probable
future demand or supply responses.

Sections 2.1 through 2.4 described how
product and geographic markets will be
defined under these Guidelines and how
market shares will be calculated.
2.1 Product Market Definition
2.11 General Approach

The Department will first determine
the relevant product market with respect
to each of the products of each of the
merging firms. In general, the
Department will include in the product
market a group of products such that a
hypothetical firm that was the only
present and future seller of those
products ("monopolist") could profitably
impose a "small but significant and
nontransitory" increase in price. That is,
assuming that buyers could respond to
an increase in price for a tentatively
identified product group only by shifting
to other products, what would happen?
If readily available alternatives were, In
the aggregate, sufficiently attractive to
enough buyers, an attempt to raise price
would not prove profitable, and the
tentatively identified product group
would prove to be too narrow.

Specifically, the Department will
begin with each product (narrowly
defined) produced or sold by each
merging firm and ask what would
happen if a hypothetical monopolist of
that product imposed a "small but
significant and nontransitory" increase
in price. 5 If the price increase would

'Although discussed separately, product market
definition and geographic market definition are
Interrelated. In particular, the extent to which
buyers of a particular product would shift to other
products in the event of a "small but significant and
nontransitory" increase in price must be evaluated
In the context of the relevant geographic market.

cause so many buyers to shift to other
products that a hypothetical monopolist
would not find it profitable to impose
such an increase in price, then the
Department will add to the product
group the product that is the next-best
substitute for the merging firm's product
and ask the same question again. This
process will continue until a group of
products is identified for which a
hypothetical monopolist could profitably
impose a "small but significant and
nontransitory" increase in price. The
Department generally will consider the
relevant product market to be the
smallest group of products that satisfies
this test.

In the above analysis, the Department
will use prevailing prices of the products
of the merging firms and possible
substitutes for such products. However,
the Department may use 'likely future
prices when changes in the prevailing
prices can be predicted with reasonable
reliability. Changes in price may be
predicted on the basis of, for example,
expected changes in costs or demand
caused by changes in environmental
regulations or expected changes in
regulations that directly affect price.

In general, the price for which an
increase will be postulated will be
whatever is consider to be the price of
the product at the stage of the industry
being examined.6 In attempting to
determine objectively the effect of a"small but significant and
nontransitory" increase in price, the
.Department in most contexts will use a
price increase of five percent lasting one
year. However, what constitutes a"small but significant and
nontransitory" increase in price will
depend on the nature of the industry,
and the Department at times may use a
price increase that is larger or smaller
than five percent.7 For the purposes of
its analysis, the Department will assume
that the buyers and sellers immediately
become aware of the price increase.
2.12 Relevant Evidence

Although direct evidence of the likely
effect of a future price increase may
sometimes be available, it usually will
be necessary for the Department to infer
the likely effects of a price increase from
various types of reliable, circumstantial
evidence. The postulated "small but
significant and nontransitory" price

6For example, in a merger between retailers, the
relevant price would be the retail pnce of a product
to consumers. In the case of a merger among oil
pipelines, the relevant price would be the tariff-the
price of the transportation service.

7For example, a larger increase may be
appropriate if the "price" to be increased is a tariff
or commission that constitutes a small fraction of
the price of the product being transported or sold.

increase provides an objective standard
by which to analyze the available
evidence. Thus, in evaluating product
substitutability, the Department will
consider all relevant evidence but will
give particular weight to the following
factors:

(1) Evidence of buyers' perceptions
that the products are or are not
substitutes, particularly if those buyers
have actually considered shifting
purchases between the products in
response to changes in relative price or
other competitive variables;

(2) Differences in the price movements
of the products or similarities In price
movements over a period of years that
are not explainable by common or
parallel changes in factors such as costs
of inputs, income, or other variables;

(3) Similarities or differences between
the products in customary usage, design,
physical composition, and other
technical characteristics; and

- (4) Evidence of sellers' perceptions
that the products are or are not
substitutes, particularly if business
decisions have been based on those
perceptions.

A1.3 Price Discrimination

The analysis of product market
definition to this point has assumed that
price discrimnation-charging different
buyers different prices for products
having the same cost, for example-
would not be possible after the merger.
Existing buyers sometimes will differ
significantly in their assessment of the
adequacy of a particular substitute and
the ease with which they could
substitute it for the product of the
merging firm. Even though a general
increase in price might cause such
significant substitution that It would not
be profitable, sellers who can price
discriminate could raise price only to
groups of buyers who cannot easily
substitute away.8 If such price,
discrimination is possible, the
Department will consider defining
additional, narrower relevant product
markets consisting of particular uses of
the product for which a hypothetical
monopolist could profitably Impose a"small but significant and
nontransitory" increase in price.
2.2 Identification of Firms that
Produce the Relevant Product

In most cases, the Department's
evaluation of a merger will focus
primarily on firms that currently
produce and sell the relevant product. In

'Price discrimination requires that sellers be able
to idqntify those buyers and that other buyers bo
unable profitably to purchase and resell to them,
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addition, the Department may include
other firms in the market if their
inclusion would more accurately reflect
probable supply responses. The
following are examples of circumstances
in which such additional firms would be
included in the market.

2.21 Production Substitution

The same productive and distributive
facilities can sometimes be used to
produce and sell two or more products
that buyers do not regard as good
substitutes. Production substitution
refers to the shift by a firm in the use of
facilities from producing and selling one
product to producing and selling
another. Depending upon the cost and
speed of that shift, production
substitution may allow firms that do not
currently produce the relevant product
to respond effectively to an increase in
the price of that pro duct.9

If a firm has existing productive" and
distributive facilities that could easily
and economically be used to produce
and sell the relevant product within one
year in response to a "small but
significant and nontransitory" increase
in price, the Department will include
that firm in the market.10 In this context,
a "small but significant and
nontransitory" increase in price will be
determined in the same way in which it
is determined in product market
definition. In many cases, a firm that
could readily convert its facilities from
the production of one product to another
would have significant difficulty
distributing or marketing the new
product or for some other reason would
find the substitution unprofitable. Such
firms will not be included in the market
The competitive significance of such
firms, as well as those that will not be
included in the market because they
must construct significant new
productive and distributive facilities,
will be considered in evaluating entry
conditions generally. See Section 3.3
(Ease of Entry).

9Under other analytical approaches, production
substitution sometimes has been reflected in the
description of the product market. For example, the
product market for stamped metal products such as
.automobile hub caps might be described as "light
metal stamping," a production process rather than a
product. The Department believes that the approach
described in the text provides a more clearly
focused method of incorporating this factor in
merger analysis. If production substitution among a
group pf products is nearly universal among the
firms selling one or more of those products,
however, the Department may use an aggre-gate
description of those markets as a matter of
convemence.

1 0The amount of sales or capacity to be included
in the market is a separate question discussed in
Section 2.4, below.

2.22 Durable Products
Some long-lived products may

continue to exert competitive influence
after the time of original sale. If, under
the standards stated in Section 2.1,
recycled or reconditioned products
represent good substitutes for new
products, the Department will include in
the market firms that recycle or
recondition those products.
2.23 Internal Consumption

Captive production and consimption
of the relevant product by vertically
integrated firms are part of the overall
market supply and demand. Such frms
may respond to an increase in the price
of the relevant product in either of two
ways. They may begin selling the
relevant product, or alternatively, they
may continue to consume all of their
production but increase their production
of both the relevant product and
products in which the relevant product
is embodied. Either kind of supply
response could frustrate collusion by
firms currently selling the relevant
product. If a firm would be likely to
respond either way to a "small but
significant and nontransitory" increase
in price, the Department will include
that firm in the market. In this context, a
"small but significant and
nontransitory" increase in price wvill be
determined in the same way n which it
is determined in product market
definition.
2.3 Geographic MarAet Definition
2.31 GeneralApprach

For each product market of each
merging firm, the Department will
deterune the geographic market or
markets in which that firm sells. The
purpose of geograpic market definition
is to establish a geographic boundary
that roughly separates firms that are
important factors in the competitive
analysis of a merger from those that are
not. Depending on the nature of the
product and the competitive
circumstances, the geographic market
may be as small as part of a city or as
large as the entire world. Also, a single
firm may operate in a number of
economically discrete geographic
markets.

In general, the Department seeks to
identify a geographic area such that a
hypothetical firm that was the only
present or future producer or seller of
the relevant product in that area could
profitably impose a "small but
significant and nontransitory" mcrease
in price. That is, assuming that buyers
could respond to a price increase vithin
a tentatively identified area only by
shifting to firms located outside the

area, what would happen? If firms
located elsewhere readily could provide
the relevant product to the hypothetical
fim's buyers in sufficient quantity at a
comparable price, an attempt to raise
price would not prove profitable, and
the tentatively identified geographic
area would prove to be too narrow.

In defimng the geographic markets or
market affected by a merger, the
Department will begin with the location
of each merging firm (or each plant of a
multiplant firm] and ask what would
happen if a hypothetical monopolist of
the relevant product at that point
unposed a "small but significant and
nontransitory" increase m price. If tis
increase in price would cause so many
buyers to shift to products produced in
other areas that a hypothetical
monopolist producing or selling the
relev ant product at the merging firm's
location would not find it profitable to
impose such an increase in price, then
the Department will add the location
from winch production is next-best
substitute for production at the merging
firm's location and ask the same
question again. This process will be
repeated until the Department identifies
an area m which a hypothetical
monopolist could profitably impose a
"small but significant and
nontransitory" increase in price. The
"smallest market" principal will be
applied as it is in product market
definition. Both the price in which an
increase will be postulated and what
constitutes a "small but significant and
nontransitory" increase m price will be
determined in the same way m which it
is determined in product market
definition.

2.23 Relevant Evidence

Although direct evidence of the likely
effect of a future price increase may
sometimes be available, it usually will
be necessary for the Department to infer
the likely effects of a price increase from
various types of reliable, circumstantial
evidence. The postulated "small but
significant and nontransitory" increase
in price provides an objective standard
by which to analyze the available
evidence. Thus, m evaluating geographic
substitutability, the Department will
consider all relevant evidence but will
give particular weilt to the following
factors:

(1) The shipment patterns of the
merging firm and of those firms with
which it actually competes for sales;

(2) Evidence of buyers having actually
considered shifting their purchases
among sellers at different geographic
locations, especially if the shifts
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corresponded to changes in relative
price or other competitive variables;

(3) Differences m the price movements
of the relevant product or similarities in
price movements over a period of years
that are not explainable by common or
parallel changes in factors such as the
cost of inputs, income, or other variables
in different geographic areas;

(4) Transportation costs;
(5) Costs of local distribution; and
(6) Excess capacity of firms outside

the location of the merging firm.

2.33 Price Discrimination
The analysis of geographic market

definition to this point has assumed that
geographic price discrimination-
charging different prices net of
transportation costs for the same
product to buyers in different locations,
for example-would not be possible
after the merger. As in the case of
product market definition, however,
where price discrimination is possible,"
the Department will consider definmg
additional, narrower geographic markets
consisting of particular locations in
which a hypothetical monopolist could
profitably impose a "small but
significant and nontransitory" increase
in price.
2.34 Foreign Competition

In general, the foregoing standards
will goyern market definition, whether
domestic or international. Although
voluntary or involuntary quotas may
pervent foreign competitors from
increasing their imports into the United
States in response to a domestic price
increase, the Department will not
exclude foreign competitors from the
relevant market solely on the basis of
the quotas. This is primarily because it
frequently is difficult to determine and
measure the effectiveness and longevity
of a particular quota or any offsetting
supply response from firms in countries
not subject to the quota. The
Department will consider the effects of a
quota as a separate factor in interpreting
the significance of market shares and
market concentration. See Section 3,23
(Special Factors Affecting Foreign
Firms).
2.4 Calculating Market Shares

The Department normally will include
in the market the total sales of capacity
of all domestic firms (or plants) that are
identified as being in the market under

11 Geographic price discrimination against a group
of buyers Is more likely when other buyers cannot
easily purchase and resell the relevant product to
them. Such arbitrage is particularly difficult'where
the product Is sold on a delivered basis and where
transportation costs are a significant percentage of
the final cost.

Sections 2.2 and 2.3. Market shares can
be expressed either in dollar terms
through measurement of sales,
shipments, or production, or in physical
terms through measurement of sales,
shipments, production, capacity, or
reserves. As a practical matter, the"
availability of data often will determine
the measurement basis. When the
availability of data allows a choice,
dollar sales or shipments generally will
be used if branded or relatively
differentiated products are involved,
and physical capacity, reserves, or
dollar production generally wil be used
if relatively homogeneous,
undifferentiated products are involved.

In some cases, however, total sales or
capacity may overstate the competitive
significance of a firm. The Department
will include only those sales likely to be
made or capacity likely to be used in the
market in response to a "small but
significant and nontransitory" increase
in price, for example, with respect to
firms included in the market under
Sections 2.21 (Production Substitution)
and 2.23 (Internal Consumption).
Similarly, a firm's capacity may be so
committed elsewhere that it would not
be available to respond to an increase in
price in the market. In such cases, the
Department also may include a smaller
part of the firm's sales or capacity.

To the extent available information
permits, market shares will be assigned
to foreign competitors in the same way
in which they are assigned to domestic
competitors. If dollar sales or shipments
are used to measureshares of domestic
firms, the market shares of foreign firms
will be measurcd using dollar sales in,
or shipments to, the relevant market.12 If
physical capacity, reserves, or dollar
production is used for domestic firms,
the shares of foreign firms will be
measured in terms of the capacity or
reserves likely to be used to supply, or
production that is likely to be shipped
to, the relevant market in response to a"small but significant and
nontransitory" price increase. If
shipments from a particular country to
the United States are subject to a quota,
the market shares assigned to firms in
that country will not exceed the amount
of shipments by such firms allowed
under the quota. Current shipments
rather than capacity or reserves may be
used for foreign firms if it is impossible
reliably to quantify the proportion of the
firms' capacity, reserves, or production
that would be devoted to the relevant
market in response to a "small but

121f exchange rates fluctuate significantly, making
comparable dollar calculations for different firms
difficult, then the volume of unit sales may be a
bettpr measure of market share than dollar sales
and may be used instead.

significant and nontransitory" increase
in price because of, for example, the
lack of available data regarding foreign
capacity or the commitment of such
capacity to other markets. Finally, a
single market share may be assigned to
a country or group of countries if firms
in that country or group of countries act
in coordination or if necessitated by
data limitations.

3. Horizontal Mergers

3.0 Where the merging firms are in
the same product' and geographic
market, the merger Is horizontal. In such
cases, the Department will focus first on
the post-merger concentration of the
market and the increase in
concentration caused by the merger. For
mergers that result in low market
concentration or a relatively slight
increase in concentration, the
Department will be able to determine
without a detailed examination of other
factors that the merger poses no
significant threat to competition. In
other cases, however, the Department
will proceed to examine a variety of
other factors relevant to that question.

3.1 Concentration and Market Shares

Market concentration is a function of
the number of firms in a market and
their respective market shares.13 Other
things being equal, concentration affects
the likelihood that one firm, or a small
group of firms, could successfully
exercise market power. The smaller the
percentage of total supply that a firm
controls, the more severely it must
restrict its own output in order to
produce a given price increase, and the
less likely it is that an output restriction
will be profitable. If collective action is
necessary, an additional constraint
applies. As the number of firms
necessary to control a given percentage
of total supply increases, the difficulties
and costs of reaching and enforcing
consensus with respect to the control of
that supply also increase.

As an aid to the interpretation of
market data, the Department will use
the Herfindahl-Hirschman Index
("HHr") of market concentration. The
.IHI is calculated by summing the
squares of the individual market shares
of all the firms included m the market
under the standards in Section 2 of thego

'"Markets can range from atomistlc, where very
large numbers of firms that are small relative to the
overall size of the market compete with one
another, to monopolistic, where one firm controla
the entire market. Far more common, end more
difficult analytically, is the large middle range of
Instances where a relatively small number of firms
accounts for most of the sales In the market.
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Guidelines.14 Unlike the traditional four-
firm concentration ratio, the HHI
reflects both the distribution of the
market shares of the top four firms and
the composition of the market outside
the top four firms. It also gives
proportionately greater weight to the
market shares of the larger firms, which
probably accords with their relative
importance in any collusive interaction.

The Department divides the spectrum
of market concentration as measured by
the HI into three regions that can be
broadly characterized as
unconcentrated (HI below 1000),
moderately concentrated (HHI between
1000 and 1800), and highly concentrated
(H-i above 1800). An empirical study by
the Department of the size dispersion of
firms within markets indicates that the
critical HHI thresholds at 1000 and 1800
correspond roughly to four-firm
concentration ratios of 50 percent and 70
percent, respectively. Although the
resulting regions provide a useful format
for merger analysis, the numerical
divisions suggest greater precision than
is possible with the available economic
tools and information. Other things
being equal, cases falling just above and
just below a threshold present
comparable competitive concerns.
Moreover, because concentration and
market share data present a historical
picture of the market, the Department
must interpret such data in light of the
relevant circumstances and the forward-
looking objective of the Gidelines-to
determine likely future effects of a given
merger.

3.11 General Standards

In evaluating horizontal mergers, the
Department will consider both the post-
merger market concentration and the
increase in concentration resulting from
the merger.15 The link between

14For example, a market consisting of four firms

with market shares of 30 percent. 30 percent. 20
percent and 20 percent has an HHI of 250
(30

2+302+202+20
1 ---200. The HHI ranges from

10,000 (in the case of a pure monopoly) to a number
approaching zero (in the case of an atonustic
market]. Although it is desirable to include all firms
in the calculation, lack of information about small
fringe firms is not critical because such firms do not
affect the Hi significantly.

'5The increase in concentration as measured by
the HI can be calculated independently of the
overall market concentration by doubling the
product of the market shares of the mergin firms.
For example, the merger of firms with shares of 5
percent and 10 percent of the market would increase
the Il by 100 (5X10X2=100). The explanation for
this technique is as follows: In calculating the HHI
before the merger, the market shares of the merging
firms are squared individually: (a]2 +(b). After the
merger, the sum of those shares would be squareth
fa+b 1 which equals a-+2ab+b 2 The increase in
the HHI therefore is represented by 2ab.

concentration and market power is
explained above. The increase in
concentration is relevant to several key
issues. Although mergers among small
firms increase concentration, they are
less likely to have anticompetitive
consequences. Moreover, even in
concentrated markets, it is desirable to
allow finns some scope for merger
activity in order to achieve economies of
scale and to permit exit from the market.
However, market share and
concentration data provide only the
starting point for analyzing the
competitive impact of a merger. Before
determining whether to challengea
merger, the Department will consider all
other relevant factors that pertain to its
competitive impact

The general standards for horizontal
mergers are as follows:

(a) Post-Merger HI Below 1000.
Markets in this region generally would
be considered to be unconcentrated.
Because implicit coordination among
firms is likely to be difficult and because
the prohibitions of section I of the
Sherman Act are usually an adequate
response to any explicit collusion that
might occur, the Department will not
challenge mergers falling in tus region,
except in extraordinary circumstances.

(b) Post-Merger HHI Between 1000
and 1800. Because this region extends
from the point at which the competitive
concerns associated with concentration
are raised to the point at which they
become quite serious, generalization is
particularly difficult. The Department,
however, is unlikely to challenge a
merger producing an increase in the HIl
of less than 100 pomts. 1 The
Department is likely to challenge
mergers in tis region that produce an
increase in the HMI of more than 100
points, unless the Department
concludes, on the basis of the post-
merger HI, the increase in the HHi,
and the presence or absence of the
factors discussed in Sections 3.2, 3.3, 3.4,
and 3.5 that the merger is not likely
substantially to lessen competition.

(c) Post-Merger HHI Above 1800.
Markets in this region generally are
considered to be highly concentrated.
Additional concentration resulting from
mergers is a matter of significant
competitive concern. The Department is
unlikely, however, to challenge mergers
producing an increase in the 1-HI of less
than 50 poMts. 17 The Department Is

'5Mergem producirg Incrcarc3 in concentration
close to the 1C point threnhold Include these
between firms with market shares of5 percent and
2 percent. 16 percent and 3 percent. 12 percent and 4
percent. 10 percent and 5 percent. 8 percent and 8
percent. and 7 percent and 7 percent.

"tMergem producing Increases In concentration
close to the So point threshold irclud these

likely to challenge mergers in this region
that produce an increase in the HHI of
more than 50 points, unless the
Department concludes, on the basis of
the post-merger H-Hl, the increase in the
H- i. and the presence or absence of the
factors discussed in Sections 3.2, 3.3, 3.4,
and 3.5 that the merger is not likely
substantially to lessen competition.
However, if the increase in the HIl
exceeds 100 and the post-merger Hil
substantially exceeds 1800, only in
extraordinary cases will such factors
establish that the merger is not likely
substantially to lessen competition.

3.12 Leading Firm Proviso
In some cases, typically where one of

the merging firms is small, mergers that
may create or enhance the market
power of a single dominant firm could
pass scrutiny under the standards stated
in Section 3.11. Notwithstanding those
standards, the Department is likely to
challenge the merger of any firm with a
market share of at least one percent
with the leading firm in the market,
provided the leading firm has a market
share that is at least 35 percent. Because
the ease and profitability of collusion
are of little relevance.to the ability of a
single dominant firm to exercise market
power, the Department will not consider
the presence or absence of the factors
discussed in Section 3.4 because they
relate to the likelihood of collusion. The
Department vill consider, however, the
factors in Sections 3.2, 3.3, and 3.5
because they are relevant to the
competitive concerns associated with a
leading-firn merger.

3.2 Factors Affecting the Significance
of Afark-et Shares and Concentration

In a variety of situations, market
share and market concentration data
may either understate or overstate the
likely future competitive significance of
a firm or firms in the market. The
following are examples of such
situations.

3.21 Changzng Mfarket Conditions
Market Concentration and market

share data of nece3sity are based on
historical evidence. However. recent or
on-going changes in the market may
indicate that the current market share of
a particular firm either understates or
overstates the firm's future competitive
significance. For example, if a new
technology that is important to long-
term competitive viability is not
available to a particular firm, the
Department may conclude that the

between firms with market shares o[172 percent arS
2 parcent. 3 percent and 3 percent. percent and 4
perment. and 5 percent and 5 prceanL
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historical market share of the firm.
overstates the firn's future competitive
significance. The Department will
consider reasonably predictable effects
of recent or on-going changes in market
conditions in interpreting market
concentration and market share data.
3.22 Financial Condition of Firms in
the Relevant Market

The Department will consider the
financial condition of a merging firm or
any firm in the relevant market, to the
extent that it is relevant to an analysis
of the firm's likely future competitive
significance. IS If the financial difficulties
of a firm cannot be explained as
phenomena of, for example, the business
cycle but clearly reflect an underlying
structural weakness of the firm, the
firm's current market share may
overstate its likely future competitive
significance. For example, a firm's
current market share may overstate its
future competitive significance if that
firm has chronic financial difficulties
resulting from obsolete productive
facilities in a market experiencing a
long-term decline m demand.

3.23 Special Factors Affecting Foreign
Firms

Actual import sales, shipment data, or
capacity m some cases may tend to
overstate the relative competitive
significance of foreign firms. This will be
the case, for example, if foreign firms
are subject to quotas (imposed eitherby
the United States or by their own
country) that effectively limit the volume
of their imports into this country.
Foreign firms that are subject to such
quotas generally cannot increase
imports into the United States in
response to a domestic price increase. In
the case of restraints that limit imports
to some percentage of the total amount
of the product sold in the United States
(i.e., percentage quotas), a domestic
price increase that reduces domestic
comsumption would actually reduce the
volume of imports into the United
States. Thus, actual import sales and
shipment data will tend to overstate the
competitive significance of firms in
countries subject to binding quotas.' 9

"This factor is distinguished from the failing
company doctrine, which is an affirmative defense
to an otherwise unlawful merger and which, as
noted in Section 5.1, the Department will construe
strictly.

19For example. in the extreme situation where
there is an effective trade restraint that places a
fixed or percentage limitation on the quantity of
goods that can be imported into the United States
from all or almost all foreign sources, market shares
of foreign sdurces would usually be accorded little,
If any, weight.

Less significant, but still important
factors, such as other types of trade
restraints and changes in exchange
rates, also may cause actual import
sales and shipment data to overstate the
future competitive significance of
foreign firms. To the extent that the
relative competitive significance of
imports is overstated by the current
market shares of foreign firms, the
relative competitive significance of
domestic firms concomitantly will be
understated.

In addition, limitations on available
data concerning the amount of foreign
capacity that could be devoted to the
United States in response to a "small
but significant and nontransitory"
increase in price may require the
Department to use market share data
that-nderstate the true competitive
significance of foreign competitors.
Despite the inability to obtain data to
quantify precisely the supply response
of foreign competitors, the Department
will consider strong qualitative evidence
that, for example, there is significant
worldwide excess capacity that could
readily be devoted to the United States.
To the extent market shares based on
the best available evidence tend to
understate the competitive significance
of foreign competitors, the relative
competitive significance of domestic
firms may be overstated.

In all cases addressed by this section
of the Gudelines (Section 3.23), the
Department will make appropriate
adjustment m its analysis of the
available data to reflect more accurately
actual competitive concerns.
3.3 Ease of Entry

If entry into a market is so easy that
existing competitors could not succeed
in raising price for any significant period
of time, the Department is unlikely to
challenge mergers in that market. Under
the standards in Section 2.21, firms that
do not currently sell the relevant
product, but that could easily and
economically sell it using existing
facilities, are included in the market and
are assigned a market share. This
section considers the additional
competitive effects of (1) production
substitution requiring significant
modifications of existing facilities and
(2) entry through the construction of newfacilities.-'°

In assessing the ease of entry into a
market, the Department will consider
the likelihood and probable magnitude
of entry in response to a "small but
significant and nontransitory" increase

2o,,Entry. may occur as firms outside the market
enter for the first time or as fringe firms currently in
the market greatly expand their current capacity.

in price.21 Both the price to be increased
and what constitutes a "small but
significant and nontransitory" Increase
in price will be determined as they are
in product market definition, except that
a'two-year time period generally will be
used.2 2 The more difficult entry into the
market is, the more likely the
Department is to challenge the merger.

3.4 OtherFactors

A variety of other factors.affect the
likelihood that a merger will create,
enhance, or facilitate the exercise of
market power. In evaluating mergers,
the Department will consider the
following factors, among others, as they
relate to the ease and profitability of
collusion, Where relevant, the factors
are most likely to be important where
the Department's decision whether to
challenge a merger is otherwise close.

3.41 Nature of the Product and Terms
of Sale

3.411 Homogeneity-Heterogeneity of
the Relevant Product Generally

In a market with a homogeneous and
undifferentiated product, a cartel need
establish only a single price-a
circumstance that facilitates reaching
consensus and detecting deviation. As
the products wluch constitute the
relevant product market become more
numerous, heterogeneous, or
differentiated, however, the problems
facing a cartel become more complex.
Instead of a single price, it may be
necessary to establish and enforce a
complex schedule of prices
corresponding to gradations in actual or
perceived quality attributes among the
competing products.2 3

1 In general, entry Is more likely to occur when
the additional assets necessary to produce the
relevant product are short-lived or widely used
outside the particular market, Conversely, entry Is
less likely to occur when those assets are long-lived
and highly specialized to the particular application.
Entry is generally facilitated by the growth of the
market and hindered by its stagnation or decline.
Entry also is hindered by the need for scarce special
skills or zesources, or the need to achieve a
substantial market share In order to realize
important economics of scale. See also Section 4.212
(Increased Difficulty of Simultaneous Entry to Both
Markets).

22Although this type of supply response may take
longer to materialize than those considered under
section 2.21, Its prospect may have a greater
deterrent effect on the exercise of market power by
present sellers. Where new entry lnvol~es the
dedication of long-lived assets to a market, the
resulting capacity and its adverse effects on
profitability will be present in the market until those
assets are economically depreciated.

'A similar situation may exist where there Is
rapid technological change or where supply
arrangements consist of many complicated terms in
addition to price.

Ill
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Product variation is arguably relevant
in all cases, but practical considerations
dictate a more limited use of the factor.
There is neither an objective index of
product variation nor an empirical basis
for its use in drawig fine distinctions
among cases. As a result, this factor will
be taken into account only in relatively
extreme cases where both identification
and effect are more certain. For
example, when the relevant product is
completely homogeneous and
undifferentiated, the Department is more
likely to challenge the merger.
Conversely, when the relevant product
is very heterogeneous or sold subject to
complex configuration options or
customized production, the Department
is less likely to challenge the merger.2'
Over a significant nuddle range of the
spectrum of product variation, this
factor is less likely to affect the
Department's analysis.

3.412 Degree of Difference Between the
Products and Locations in the Market
and the Next-Best Substitutes

The market definition standards
stated m Section 2 of these Guidelines
require drawing relatively bright lines in
order to determine the products and
sellers to be considered in evaluating a
merger. For example, in definng the
relevant product all "good substitutes"
in demand are included. The
profitability of any collusion that might
occur will depend in part, however, on -
the quality of the next-best substitute.
That is, it matters whether the next-best
substitute is only slightly or significantly
inferior to the last product included in
the relevant product. Similarly, it
matters whether the next-most-distant
seller is only slightly or significantly
farther away than the last seller
included in the geographic market. The
larger the "gap" at the edge of the
product and geographic markets, the
more likely the Department is to
challenge the merger.
3.413 Similarities and Differences in

-the Products and Locations of the
Mergng Firms

There also may be relevant
comparisons among the products or
sellers included in the market. Where
products in a relevant market are
differentiated or sellers are spatially
dispersed, individual sellers usually
compete more directly with some rivals
than with others. In markets with highly
differentiated products, the Department
will consider the extent to which

-'This conclusion would not apply, however,
where the significance of heterogeneily is
substantially reduced through detailed
specifications that are provided by the buyer and
that form the basis for all firms' bids.

consumers perceive the products of the
merging firms to be relatively better or
worse substitutes for one another than
for other products in the market. In
markets with spatially dispersed sellers
and significant transportation costs, the
Department will consider the relative
proximity of the merging firms. If the
products or plants of the merging firms
are particularly good substitutes for one
another, the Department is more likely
to challenge the merger.

3.42 Information About Specific
Transactions and Buyer Afarket
Characteristics

Collusive agreements are more likely
to persist if participating firms can
quickly detect and retaliate against
deviations from the agreed prices or
other conditions. Such deviations are
easiest to detect, and therefore least
likely to occur, in markets where
detailed information about specific
transactions or individual price or
output levels is readily available to
competitors. The Department is more
likely to challenge a merger if such
detailed information is available to
competitors, whether the information
comes from an exchange among sellers,
public disclosure by buyers, reporting by
the press or a government agency, or
some other source.

Certain buyer market characteristics
also may facilitate detection of
deviation from collusive agreements. If
orders for the relevant product are
frequent regular and small relative to
the total output of a typical firm in the
market, collusion is more likely to
succeed because the benefits of
departing from the collusive agreement
in any single transaction are likely to be
small relative to the potential costs. In
order to increase its sales significantly
in such circumstances, a seller would
have to depart from the collusive
agreement on a large number of orders.
Each such sale takes customers away
from other parties to the agreement, a
fact that is particularly evident when
demand is stable or declining. As a
result, the chances of detection and
effective response by other sellers
increase with the number of such sales.
The Department is more likely to
challenge a merger where such buyer
market characteristics exist.

3.43 Ability of Small or Fringe Sellers
to Increase Sales

Collusion is less likely to occur if
small or fringe sellers in the market are
able profitably to increase output
substantially in response to a "small but
significant and nontransitory" increase
in price and thus to undermine a cartel.
The Department is less likely to

challenge a merger if small or finge
firms currently are able to expand
signiEcantly their sales at incremental
costs thzt re approximately equal to
their incremental costs xperienced at
current levels of output

3.44 Conduct of Firms in the Mar&-et

The DMpartment is more likely to
challenge a mrrger in the follo-ing
circtum-stances:

(a) Firms in the market previously
have been found to have engaged in
horizontal collusion regarding prce,
territories, or customers, and the
characteristics of the market have not
changed appreciably since the most
recent finding. The additional
concentration resulting from the merger
could make explicit collusion more
difficult to detect or tacit collusion more
feasible.

(b) One or more of the following types
of practices are adopted by
substantially all of the firms in the
market: (1) Mandatory delivered pricing-
(2) exchange of price or output
information in a form that could assist
firms in setting or enforcing an agreed
price; (3) collective standardization of
product variables on which the firms
could compete; and (4] price protection
clauses. Although not objectionable
under all circumstances, these types of
practices tend to make collusion easier.
and their widespread adoption by the
firms in the market raises some concern
that collusion may already exist.

(c) The firm to be acquired has been
an unusually disruptive and competitive
influence in the market. Before invoking
this factor, the Department will
determine vwhether the market is one in
which performance might plausibly
deteriorate because of the elimination of
one disruptive firm.

3.45 Mlarket Performance

When the market m which the
proposed merger would occur is
currently performing noncompetitively.
the Department is more likely to
challenge the merger. Noncompettive -
performance suggests that the firms in
the market already have succeeded in
overcoming, at least to some extent, the
obstacles to effective collusion.
Increased concentration of such a
market through merger c6uld further
facilitate the collusion that already
exists. When the market i whizh the
proposed mergerwould occi-ris
currently performing competitively,
however, the Department -ill apply its
ordinary standards of review. The fact
that the market is currently comp etLive
casts little light on the likelyeffect of the
merger.
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In evaluating the performance of
market, the Department will consider
any relevant evidence, but will give
particular weight to the following
evidence of possible noncompetitive
performance when the factors are found
in conjunction:

(a] Stable relative market shares of
the leading firms in recent years;

(b) Declining combined market share
of the leading firms in recent years; and

(c) Profitability of the leading firms
over substantial periods of time that
significantly exceeds that of firms in
industries comparable in capital
intensity and risk.
3.5 Efficiencies

The primary benefit of mergers to the
economy is their efficiency-enhancing
potential, which can increase the
competitiveness of firms and result in
lower prices to consumers. Because the
antitrust laws, and thus the standards of
the Guidelines, are designed to
proscribe only mergers that present a
significant danger to competition, they
do not present an obstacle to most
mergers. As a consequence, in the
majority of cases, the Guidelines will
allow firms to achieve available
efficiencies through mergers without
interference from the Department.

Some mergers that the Department
otherwise might challenge may be
reasonably necessary to achieve
significant net efficiencies. If the parties
to the merger establish by clear and
convincing evidence that a merger will
achieve such efficiencies, the
Department will consider those
efficiencies m deciding whether to
challenge the merger.

Cognizable efficiencies include, but
are not limited to, achieving economies
of scale, better mtergration of
production facilities, plant
specialization, lower transportation
costs, and similar efficiencies relating to
specific manufacturing, servicing, or
distribution operations of the merging
firms. The Department may also
consider claimed efficiencies resulting
from reductions in general selling,
adnfinmstrative, and overhead expenses,
or that otherwise do not relate to
specific manufacturing, servicing, or
distribution operations of the merging
firms, although, as a practical matter,
these types of efficiencies may be
difficult to demonstrate. In addition, the
Department will reject claims of
efficiencies if equivalent or comparable
savings can reasonably be achieved by
the parties through other means. The
parties must establish a greater level of
expected net efficiencies the more
significant are the competitive risks
identified in Section 3.

4. Horizontal Effect From Non-
Horizontal Mergers

4.0 By definition, non-horizontal
mergers involve firms that do not
operate in the same market. It
necessarily follows that such mergers
produce no immediate change in the
level of concentration m any relevant
market as defined in Section 2 of these
Guidelines. Although non-horizontal
mergers are less likely than horizontal
mergers to create competitive problems,
they are invariably innocuous. This
section describes the principal theories
under which the Department is likely to
challenge non-horizontal mergers.
4.1 Elimination of Specific Potential
Entrants
4.11 The Theory of Potential
Competition

In some circumstances, the non-
horizontal merger 2 of a firm already m
a market (the "acquired firm') with a
potential entrant to that market (the"acquiring firm") 26may adversely affect
competition in the market. If the merger
effectively removes the acquiring firm
from the edge of the market, it could
have either of the following effects:
4.111 Harm to '7erceived-PotentiaZ
Competition"

By eliminating a significant present
competitive threat that constrains the
behavior of the firms already in the
market, the merger could result in an
immediate deterioration in market
performance. The economic theory of
limiting pricing suggests that
monopolists and groups of colluding
firms may find it profitable to restrain
their pricing in order to deter new entry
that is likely to push prices even lower
by adding capacity to the market. If the
acquiring firm had unique advantages in
entering the market, the firms in the
market might be able to set a new and
higher price after the threat of entry by
the acquiring firm was elimnnated by the
merger.
4.112 Harm to "Actual Potential
Competition"

By eliminating the possibility of entry
by the acquiring firm m a more
procompetitive manner, the merger
could result in a lost opportunity for
iuprovement in market performance
resulting from the addition of a
significant competitor. The more

25 Under traditional usage, such a merger could be
characterized as either "vertical" or
"conglomerate," but the label adds nothing to the
analysis.

2
4The terms "acquired" and "acquiring" refer to

the relationship of the irms to the market of
interest, not to the way the particular transaction is
formally structured.

procompetitive alternatives include both
new entry and entry through a "toehold"
acquisition of a present small
competitor.

4.12 Relation Between Perceived and
Actual Potential Competition

If it were always profit-maximizing for
incumbent firn to set price in such a
way that all entry was deterred and If
information and coordination were
sufficient to implement this strategy,
harm to perceived potential competition
would be the only competitive problem
to address. In practice, however, actual
potential competition has independent
importance. Firms already In the market
may not find it optimal to set price low
enough to deter all entry; moreover,
those firms may misjudge the entry
advantages of a particular firm and,
therefore, the price necessary to doter
its entry.2

7

4.13 Enforcement Standards
Because of the close relationship

between perceived potential
competition and actual potential
competition, the Department will
evaluate mergers that raise either type
of potential competition concern under a
single structural analysis analogous to
that applied to harizontal mergers. The
Department first will consider a set of
objectives factors designed to identify
cases in which harmful effects are
plausible. In such cases, the Department
then will conduct a more focused
inquiry to determine whether the
likelihood and magnitude of the possible
harm justify a challenge to the merger.
In this context, the Department will
consider any specific evidence
presented by the merging parties to
show that the inferences of competitive
harm drawn from the objective factors
are unreliable.

The factors that the Department will
consider are as follows:

4.131 Market Concentration

Barriers to entry are unlikely to affect
market performance if the structure of
the market is otherwise not conducive to
monopolization or collusion. Adverse
competitive effects are likely only if
overall concentration, or the largest
firms's market share, is high. The
Department is unlikely to challenge a
potential competition merger unless
overall concentration of the acquired
firm's market is above 1800 HHI (a
somewhat lower concentration will
suffice if one or more of the factors
discussed in Section 3.4 indicate that

2"When collusion Is only tacit, the problem or
arriving at and enforcing the correct limit price In
likely to be particularly difficult.
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effective collusion in the market is
particularly likely). Other things being
equal, the Department is increasingly
likely to challenge a merger as this
threshold is exceeded.

42132 Conditions of Entry Generally

If entry to the market is generally
easy, the fact that entry is marginally
easier for one or more firms is unlikely
to affect the behavior of the firms in the
market. The Department is unlikely to
challenge a potential competition merger
when new entry into the acquired firm's
market can be accomplished by firms
without any specific entry advantages
under the conditions stated in Section
3.3. Other things being equal, the
Department is increasingly likely to
challenge a merger as the difficulty of
entry increases above that threshold.

4.133 The Acquirmg Firm's Entry
Advantage

If more than a few firms have the
same or a comparable advantage in
entering the acquired firm's market, the
elimination of one firm is unlikely to
have any adverse competitive effect.
The other similarly situated firm(s)
would continue to exert a present
restraining influence, or, if entry would
be profitable, would recognize the
opportunity and enter. The Department
is unlikely to challenge a potential
competition merger if the entry
advantage ascribed to the acquiring firm
.(or another advantage of comparable
importanceJ is also possessed by three
or more other firms. Other things being
equal, the Department is increasingly
likely to challenge a merger as the
number of other similarly situated firms
decreases'below three and as the extent
of the entry advantage over non-
advantaged firms increases.

If the evidence of likely actual entry
by the acquiring firm is particularly
strong,2 however, the Department may
challenge a potential competition
merger, notwithstanding the presence of
tflee or more firms that are objectively
similarly situated. In such cases. the
Department will determine the likely
scale of entry, using either the firm's
own documents or the minimum
efficient scale in the industry. The
Department will then evaluate the
merger much as it would a horizontal
merger between a firm the size of the
likely scale of entry and the acquired
firm.

23For example, the firm already mayhave moved
beyond the stage of consideration and have made
signfcant investments demonstrating an actual
decision to enter.

4.134 The Market Shara of the
Acquired Firm

Entry through the acquisition of a
relatively small firm in the marhet may
have a competitive effect comparable to
new entry. Small firms frequently play
peripheral roles in collusive interactions,
and the particular advantages of the
acquiring firm may convert a fringe firm
into a sinificant factor m the market.c
The Department is unlilely to challenge
a potential competition merger when the
acquired firm has a market share of five
percent or less. Other things being
equal, the Department is increasingly
likely to challenge a merger as the
market share of the acquired firm
increases above that threshold. The
Department is likely to challenge any
merger satisfying the other conditions m
which the acquired firm has marhet
share of 20 percent or more.

4.135 Efficiencies
As in the case of horizontal mergers.

the Department will consider expected
efficiencies in determining whether to
challenge a potential competition
merger. See Section 3.5 (Efficiencies).

4.2 Competitive Problems from
Vertical Alergers
4.21 Barriers to Entryfrom Vertical
Mergers

In certain circumstances, the vertical
integration resulting from vertical
mergers could create competitively
objectionable barriers to entry. Stated
generally, three conditions are
necessary (but not sufficient) for this
problem to exist. First, the degree of
vertical integration between the two
market must be so extensive that
entrants to one market (the "primary
market") also would have to enter the
other market (the "secondary market"}
simultaneously. Second, the requirement
of entry at the secondary level must
make entry at the primary level
significantly more difficult and less
likely to occur. Finally, the structure and
other characteristics of the prunar
market must be otherwise so conducive
to non-competitive performance that the
increased difficulty of entry is likely to
affect its performance. The following

=Although a simlar effect Is pozoiboa with the
acquisition of larger firms, them to an increaccd
dan7er that the acrwurin3 firm will chosce to
acqulce in moncrolization r collu i en =c T of
the enhanced profits that would recult from R3 ow-a
disappearance from the cdio of the markeL

-,This competitive problem could remilt frcm
either upstmnm cr downstream intepration. and
could affect compe-titlon in either the upstrzam
market or the downstream market. In the text. the
tennn "primary market cfera to the market in
which the competitive concerns are biin
considered. and the term "sccondary market" reters
to the adjacent marlet.

standards state the criteria bywhich the
Department will determine whether
these conditions are satisfied.

4.211 Need for Tha-Ls' elEzry

If there is sufficient unintegrated
capacity 3' m the secondary market, new
entrants to the primary market would
not have to enter both markets
sunuiltaneously. The Department is
unlikely to challenge a merGer on this
ground where post-merger sales
(puchases) by unintegrated firms in the
secondary market would be sufficient to
service two minimum-efficient-scale
plants in the primary market. When the
othct conditions are satisfied, the
Department is incrasmngly Iil:ely to
challenge a merger as the unintegrated
capacity declines below this level.

4.212 Increased Difficulty of
Simultacous Entry to Both Markets

The relevant question is whether the
need for simultaneous entry to the
secondary market gives rise to a
substantial incremental difficulty as
compared to entry into the primary
marhet alone. If entry at the secondary
level is easy m absolute terms, the
requirement of simultaneous entry to
that market is unlikely adversely to
affect entry to the primary markeL
whatever the difficulti6s of entry into
the primary market may be, the
Department is unlikely to challenge a
merger on this ground if new entry into
the secondary market can be
accomplished under the conditions
stated in Section 3.3.YXUhen entry is not
possible under those conditions, the
Department is increasinGly concerned
about vertical mergers as the difficulty
of entering the secondary market
increases. The Department however,
wfi invoke this theory only where the
need for secondary market entry
significantly increases the costs (which

nO-.vz-wmrshp In tLratim dess nat r--zsarily
mznato h'o-hyve coovu by rent to the

pim-y rket. S:,- ety 13 mct!il-cy tbe
n-s-Zsy ,h'mc the prnmary and sre=damy
market are camp!ct ey int=a Ld by o.varshlp
and crh iennin the aprm:e mar'Iet e all of the
c-pzzity of its azazzIaLd l-um in the ecoadary
markCL Inn-a1nycZ:O of omarzsip int-gatiom
however. the fanctinal fit bowc-an vertcally
late -ediirima ta not prfect. end an outid-a
market moot3 for the sa e [p 'cse ftlfir:;
in the c::ozry markeL If thatmar'.et 13
suM cntly lr: and dv=.e. newa enorant3 to the
pr -ay m.:e't may be oh!

- 
to Parti cpat- .-AI=t

elmultanamia entry to the saconday market. In
coo VdA.d,' the adeqUacy of thi altarnative. the
Deprtentl;! consider .eikel~lcod of
prcdztory pnc or ctppy "rqueeza" by the
Engrated firm ag:t thei unlnteg'atzd -ival,

SEnWty into the c d=faryma met maybe greatly
facilitated in the't an asszed s uli [csto:=) fi
provided by the primnay market entry.
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may take the form of risks) of primary
market entry.

More capital is necessary to enter two
market tharn to enter one. Standing
alone, however, tis additional capital
requirement does not constitute a
barrier to entry to the primary market. If
the necessary funds were available at a
cost commensurate with the level of risk
in the secondary market, there would be
no adverse effect. In some cases,
however, lenders may doubt that would-
be entrants to the primary market have
the necessary skills and knowledge to
succeed in the secondary market and,
therefore, in the primary market. In
order to compensate for this rick of
failure, lenders might charge a higher
rate for the iecessary capital. This
problem becomes increasingly
significant as a higher percentage of the
capital assets m the secondary market
are long-lived and specialized to that
market and, therefore, difficult to
recover in the event of failure. In
evaluating the likelihood of increased
barriers to entry resulting from
increased cost of capital, therefore, the
Department will consider both the
degree of similarity in the essential
skills m the primary and secondary
markets and the economic life and
degree of specialization of the capital
assets m the secondary market.

Economies of scale in the secondary
market may constitute an additional
barrier to entry to the primary market in
some situtaitons requiring two-level
entry. The problem could arise if the
capacities of mimmum-efficient-scale
plants in the prmary and secondary
markets differ significantly. For
example, if the capacity of a nummum-
efficient-scale plant in the secondary
market were significantly greater than
the needs of a nummum-efficient-scale
plant m the primary market, entrants
would have to choose between
ineffecient operation at the secondary
level (because of operating an efficient
plant at an inefficient output or because
of operating an efficiently small plant
or a larger than necessary scale at the
primary level. Either of these effects
could cause a significant increase in the
operating costs of the entering firm.w3
4.213 Structure and Performance of the
Primary Market

Barrers to entry are unlikely to affect
performance if the structure of the
primary market is otherwise not
conducive to monopolization or

3It is important to note. however, that this
problem would not exist if a significant outside
market exists at the secondary level. In that case.
entrants could enter with the appropriately scaled
plants at both levels, and sell or buy in the market
as necessary.

collusion.34 The Department is unlikely
to challenge a merger on this ground
unless overall concentration of the
primary market is above 1800 HHI (a
somewhat lower concentration will
suffice if one or more of the factors
discussed in Section 3.4 indicate that
effective collusion is particularly likely).
Above that threshold, the Department is
increasingly likely to challenge a merger
that meets the other criteria set forth
above as the concentration-increases.

4.22 Facilitating Collusion Through
Vertical Mergers
4.221 Vertical Integration to the Retail
Level

A high level of vertical integration by
upstream firms into the associated retail
market may facilitate collusion in the
upstream market by making it easier to
monitor price. Retail prices are generally
more visible than prices in upstream
markets, and vertical mergers may
increase the level of vertical integration
to the point at which the monitoring
effect becomes significant. Adverse
competitive consequences are unlikely
unless the upstream market is generally
conducive to collusion and a large
percentage of the products produced
there are sold through vertically
integrated retail outlets.

The Department is unlikely to
challenge a merger on this ground unless
t1) overall concentration of the upstream
market is above 1800 HJI (a somewhat
lower concentration will suffice if one or
more of the factors discussed in Section
3.4 indicate that effective collusion is
particularly likely, and (2) a large
percentage of the upstream product
would be sold through vertically-
integrated retail outlets after the merger.
Where the stated thresholds are met or
exceeded, the Department's decision
whether to challenge a merger on this
ground will depend upon an individual
evaluation of its likely competitive
effect.

4.222 Elimination of a bisruptive
Buye;

The elimination by vertical merger of
a particularly disruptive buyer in a
downstream market may facilitate
collusion m the upstream market. If
upstream firms view sales to a
particular buyer as sufficiently
important, they may deviate from the
terms of a collusive agreement in an
effort to secure that business, thereby
disrupting the operation of the
agreement. The merger of such a buyer
with an upstream firm may eliminate

'For example, a market with 100 firms of equal
size would perform competitively despite a
s'gnficant increase m entry barriers.

that rivalry, making it easier for the
upstream firms to collude effectively.
Adverse competitive consequences are
unlikely unless the upstream market is
generally conducive to collusion and the
disruptive firm is significantly more
attractive to sellers than theother firms
-in its market.

The Departrment is unlikely to
challenge a merger on this ground unless
(1] overall concentration of the upstream
market is 1800 HHI or above (a
somewhat lower concentration will
suffice if one or more of the factors
discussed in Section 3.4 indicate that
effective collusion is particularly likely),
and (2) the allegedly disruptive firm
differs substantially in volume of
purchases or other relevant
characteristics from the other firms In Its
market. Where the stated thresholds are
met or exceeded, the Department's
decision whether to challenge a merger
on this ground will depend upon an
individual evaluation of its likely
competitive effect.

4.23 Evasion of Rate Regulation
Non-horizontal mergers may be used

by monopoly public utilities subject to
rate regulation as a tool for
circumventing that regulation. The
clearest example is the acquisition by a
regulated utility of a supplier of its fixed
or variable inputs. After the merger, the
utility would be selling to Itself and
might be able arbitrarily to inflate the
prices of internal transactions. '
Regulators may have great difficulty in
policing these practices, particularly If
there is no independent market for the
product (or service) purchased from the
affiliate.35As a result, inflated prices
could be passed along to consumers as
"legitimate" costs, In extreme cases, the
regulated firm may effectively preempt
the adjacent market, perhaps for the
purpose of suppressing observable
market transactions, and may distort
resource allocation in that adjacent
market as well as in the regulated
market. In such cases, however, the
Department recognizes that genuine
economies of integration may be
involved. The Department will consider
challenging mergers that create
substantial opportuities for such
abuses.

36

3A less severe, but nevertheless serious, problem
can anse when a regulated utility acquires a firm
that is not vertically related. The use of common
facilities and managers may create an insoluble cost
allocation problem and provide the opportunity to
charge utility customers for non.utility costs,
consequently distorting resource allocation In the
adjacent as well as the regulated market.

"Where a regulatory agency has the
responsibility for approving such mergers, the
Department may express its concerns to that agmnty
in its role as competition advocate.
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4.24 Efficiencies

As in the case of horizontal mergers,
the Department will consider expected
efficiencies in determinin whether to
challenge a vertical merger. See Section
3.5 (Efficiencies). An extensive pattern
of vertical integration may constitute
evidence that substantial economies are
afforded by vertical integration.
Therefore, the Department will give
relatively more weight to expected
efficiencies in determining whether to
challenge a vertical merger than in
determining whether to challenge a
horizontal merger.

5. Defenses

5.1 Failing Firm

The "failing firm defense" is a long-
established, but ambiguous, doctrine
under which an anticompetitive merger
may be allowed because one of the
merging firm is "failing." Because the
defense can immunize significantly
anticompetitive mergers, the Department
will construe its elements strictly.

The Department is unlikely to
challenge an anticompetitive merger in
which one of the merging firms is
allegedly failing when: (1) The allegedly
failing firm probably would be unable to
meet its financial obligations in the near
future; (2) it probably would not be able
to reorganize successfully under Chapter
11 of the Bankruptcy Act; 37 and (3) it
has made unsuccessful good faith efforts
to elicit reasonable alternative offers of
acquisition of the failing firm 38 that
would both keep it in the market and
pose a less severe danger to competition
than does the proposed merger.

5.2 Failing Division

A similar argument can be made for
'failing" divisions as for failing firms. A

multidivisional firm may decide to leave
a particular line of business by selling or
liquidating a division. If the specific
conditions set out below are met, the
Department will consider the "failure"
of the division as an important factor
affecting the likely competitive effect of
the merger. First, the proponents of a
merger involving a "failing" division
must establish, not based solely on
management plans, which could be
prepared simply for thepurpose of
creating evidence of intent, that the
division would be liquidated in the near
future if not sold. Second, the
proponents of the merger also must
demonstrate compliance with the
competitively preferable purchaser

- 11 U.S.C. 1101-1174 (1982).
-uThe fact that an offer is less than the proposed

transaction does not make it unreasonable.

requirement of the "failing firm"
defense.
[FR Dar. 84-174"M Filed a-4-& 5 am)

BILLING CODE 4410-01-M

DEPARTMENT OF LABOR

The Steering Subcommittee of the
Labor Advisory Committee for Trade
Negotiations and Trade Policy;
Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (Pub.
L. 92-463 as amended), notice is hereby
given of a meeting of the Steering
Subcommittee of the Labor Advisory
Committee for Trade Negotiations and
Trade Policy.
Date, time and place:

July 10, 1984
9:30 a.m.
Rm. S4215 A & B Frances Perkins.

Department of Labor Building, 200
Constitution Avenue NW., Washington.
DC 20210

Purpose: to discuss trade negotiations and
trade policy of the United States.

This meeting will be closed under the
authority of Section 10(d) 9f the Federal
Advisory Committee Act. The
Committee will hear and discuss
sensitive and confidential matters
concerning U.S. trade negotiations and
trade policy.

For further information, contact-
Fernand-Lavallee, Executive Secretary,
Labor Advisory Committee, Phone: (202)
523-6565, June 20,1984.

Signed at Washmg!on, DC, this 21st day of
June 1934.
Robert W. Searby,
Deputy UnderSecretary International
Affairs.
[FR Doc. e.4-1i Fed 0-23-M, 1145 =1
BILLN CODE 4510-28-M

Office of the Secretary

Agency Forms Under Review by the
Office of Management and Budget
(OMB)

Background: The Department of
Labor, in carrying out its responsibility
under the Paperwork Reduction Act (44
U.S.C. Chapter 35), considers comments
on the proposed forms and
recordkeeping requirements that will
affect the public.

list of forms under review: On each
Tuesday and/or Friday, as necessary,
the Department of Labor will publish a
list of the Agency forms under review by
the Office of Management and Budget
(0MB) since the last list was published.
The list will have all entries grouped

into new collections, revisions,
extensions, or reinstatements. The
Departmental Clearance Officer will,
upon request, be able to advise
members of the public of the nature of
any particular revision they are
interested in.

Each entry will contain the following
information:

The Agency of the Department issuing
tlus form.

The title of the form.
The 0MB and Agency form numbers,

if applicable.
How often the form must be filled out.
Who will be requred to or asked to

report.
Whether small businesses or

organizations are affected.
An estimate of the number of

responses.
An estimate of the total number of

hours needed to fill out the form.
The number of forms in the request for

approval.
An abstract describing the need for

and uses of the information collection.
Comments and questions: Copies of

the proposed forms and supporting
documents may be obtained by calling
the Departmental Clearance Officer,
Paul E. Larson, Telephone 202-523-6331.
Comments and questions about the
items on this list should be directed to
Mr. Larson, Office of Information
Management, U.S. Deprtment of Labor,
200 Constitution Avenue, NW., Room S-
5526, Washington, DC. 20210. Comments
should also be sent to the OMB
reviewer, Arnold Strasser, Telephone
202-395-6880, Office of Information and
Regulatory Affairs, Office of
Management and Budget. Room 3203,
NEOB, Washington, D.C. 20503.

Any member of the public who wants
to comment on a form wich has been
submitted to OMB should advise Mr.
Larson of this intent at the earliest
possible date.

Revision

Bureau of Labor Statistics
Labor Market Information
Labor Market Information Cooperative

Agreement
1220-O79. BLS-LMI 83-1, SF 424. LBS-

L1I 83-2, Er 362. ADP Cost Estimate
Detail Form, Pay Raise Justification

Quarterly CET 362); Annually (all others)
State or local governments
53 responses; 1,705 hours; 7 forms

Cooperative Agreements will be
entered into annually between BLS and-
the State Employment Security Agencies
(SESAs) to provide labor market
information statistics.
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Extension
Employment and Training

Administration
Interstate Arrangement for Combining

Employment and Wages
1205-0029; ETA 586
Quarterly
State or local governments
212 responses; 636 hours; 1 form

Pub. L. 91-373 requires the Secretary
of Labor be given responsibility for
operation of an arrangement for the
payment of compensation on the basis
of combining wages from more-than one
State. This report from the 53
jurisdictions is needed to measure the
scope of this program and monitor the
operation and effectiveness.
Employment Standards Administration
DBRA/CWHSSA Recordkeepmg and

Reporting Requirements, 29 CFR Part
5 1215-0140; WH-600

On occasion
State or local governments; Businesses

or other for profit; Federal agencies or
employees; Small businesses or
organizations

2,505 responses; 630 hours
Recordkeepmg and incidental reporting

requirements incurred by employers
under DBRA/CWHSSA Regulations,
29 CFR Part 5.

Declaration of Citizenship
1215-0091, WH-509
On occasion
Individuals or households; State or local

governments
15,000 responses; 3,750 hours

The Migrant and Seasonal
Agricultural Worker Protection Act
provides that no farm labor contractor
may knowingly employ illegal aliens.
This optional form ensures that citizens
are not denied employment because
they lack documentary proof of
citizenship and provides evidence that a
contractor has made a bona fide attempt
to verify citizenship.

Signed at Washington, D.C. this 26th day of
June, 1984.
Paul E. Larson,
Departmental Clearance Officer.
[FR Doc. 84-17407 Filed 6-.28- 8:45 am]
BILUN CODE 4510-25-410-27-u

Pension and Welfare Benefit Progams
[Prohibited Transaction Exemption 84-82;
Exemption Application No. 0-3840 et al.]

Grant of Individual Exemptions;
Kimball International, Inc., Retirement
Plan et al.
AGENCY: Pension and Welfare Benefit
Progams, Labor.

ACTION: Grant of Individual Exemptions.

SUMMARY: This document contains
exemptions issued by the Department of
Labor (the Department] from certain of
the prohibited transaction restrictions of
the Employee Retirement Income
Security Act of 1974 (the Act) and/or the
Internal Revenue Code of 1954 (the
Code).

Notice were published n the Federal
Register of the pendency before the
Department of proposals to grant such
exemptions. The notices set forth a
summary of facts and representations
contained in each application for
exemption and referred interested
persons to the respective applications
for a complete statement of the facts
and representations. The applications
have been available for public
inspection at the Department in
Washington, D.C. The notices also
invited interested persons to submit
comments on the requested exemptions
to the Department. In addition the
notices stated that any interested person
rmight submit a written request that a
public hearing be held (where
appropriate). The applicants have
represented that they have complied
with the requirements of the notification
to interested persons. No public
comments and no requests for a hearing,
unless otherwise stated, were received
by the Department.

The notices of pendency were issued
and the exemptions are being granted
solely by the Department because,
effective December 31, 1978, section 102
of Reorganization Plan No. 4 of 1978 (43
FR 47713, October 17, 1978] transferred
the authority of the Secretary of the
Treasury to issue exemptions of the type
proposed to the Secretary of Labor.

Statutory Findings

In accordance with section 408(a) of
the Act and/or section 4975(c)(2] of the
Code and the procedures set forth in
ERISA Procedure 75-1 (40 FR 18471,
April 28,1975], and based upon the
entire record, the Department makes the
following findings:

(a) The exemptions are
administratively feasible;

(b) They are in the interests of the
plans and their participants and
beneficiaries; and

(c) They are protective of the rights of
the participants and beneficiaries of the
plans.

Kimball International, Inc. Indirect
Retirement Plan (the Indirect Plan) and
Kimball International, Inc. Direct
Retirement Plan (the Direct Plan-
collectively, the Plans) Located in
Jasper, Indiana
[Prohibited Transaction Exemption 84-82;
Exemption Application Nos. D-38,10 and 13-
3841]
Exemption

The restrictions of section 400(a), 406
(b)(1) and (b](2) of the Act and the
sanctions resulting from the application
of section 4975 of the Code, by reason of
section 4975(c)((1) (A) through (E) of the
Code, shall not apply: (1) To the
continuation past June 30,1984 of a
lease by the Indirect Plan of certain
improved real property to Kimball
International, Inc. (the Employer), the
sponsor of the Plans; (2) effective
January 1,1975 to October 5, 1982, to the
past lease by the Direct Plan of certain
unproved real property (the Warehouse
Property) to the Employer; and (3)
effective October 6, 1982, to the lease of
the Warehouse Property by the Direct
Plan to the Employer.

For a more complete statement of the
facts and representations supporting the
Department's decision to grant this
exemption refer to the notice of
proposed exemption published on May
1, 1984 at 49 FR 18637

For Further Information Contact:
Ronald Willett of the Department,
telephone (202) 523-8194. (This Is not a
toll-free number.)
The Western Conference of Teamsters
Pension Trust Fund (the Plan) located in
Seattle, Washington
[Prohibited Transaction Exemption 84-03;
Exemption Application Nos. D-3960
Exemption

The restrictions of section 406(a) and
407(a) of the Act and the sanctions
resulting from the application of section
4975 of the Code, by reason of section
4975(c)(1) (A) through (D) of the Code,
shall not apply, effective August 1, 1082,
to the acquisition or holding on behalf of
the Plan of a security issued by an
employer of employees covered by the
Plan, an affiliate of such an employer as
defined insection 407(d)(7) of the Act, or

person who is a party in Interest with
respect to the Plan by virtue of a
relationship described in Act, section
3(14) (E), fG), (H) or (I) to such an
employer, provided that the fiduciary
responsible for the Plan's engaging in
the transaction is the Equitable Life
Assurance Society of the United States,
the Aetna Life Insurance Company or
the Prudential Insurance Company of

= • " 
J
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America, and further provided that the
Plan pays no greater than the fair
market value of the security at the time
of acqustion.

For a more complete statement of the
facts and representations supporting the
Department's decision to grant this
exemption refer to the notice of
proposed exemption published on May
1, 1984 at 49 FR 18639.

Effective Date: This exemption is
effective August 1,1982.

For Further Information Contact: Gary
H. Lefkowitz of the Department,
telephone (202] 523-8881. (This is not a
toll-free number.)

Drs. Jensen, Shroyer and Anderson, P.C.
Employees Pension Trust (the Plan)
Located in Big Rapids, Michigan
[Prohibited Transaction Exemption 84-84,
Exemption Application No. D-4249]
Exemption

The restrictions of section 406(a) and
406 1bJ(1) and (b](2) of the Act and the
sanctions resulting from the application
of section 4975 of the Code, by reason of
section 4975(c)(1) (A) through (E) of the
Code, shall not apply to: (1) the sale of a
parcel of real estate (the Property) from
the Plan to Drs. L.J. Jensen, R.C. Shroyer
and E.W. Anderson (the Trustees) at the
higher of (a) its appraised fair market
value or (b) the total expenditures
incurred by the Plan in connection with
the acquisition and holding of the
Property through the date of sale. In
addition, the Trustees will assume the

°unpaid balanae due on the land contract
(the Contract] which encumbers the
Property; and (2] the assignment of the
Contract by the Plan to the Trustees.

For a more complete statement of the
facts and representations supporting the
Department's decision to grant this
exemption refer to the notice of
proposed exemption published on May
1,1984 at 49 FR 18640.

For Further Information Contact:
David M. Cohen of the Department,
telephone (202) 523-8671. (This is not a
toll-free number.)

First Federal Savings and Loan
Association of Toledo, Amended and
Restated Retirement Income Plan (the
Plan) Located in Toledo, Ohio

[Prohibited Transaction Exemption 84-85;
Exemption Application No. D-4344]
Exemption

The restrictions of section 406(a), 406
(b)(1) and (b)(2) of the Act and the
sanctions resulting from the application
of section 4975 of the Code, by reason of
section 4975(c)(1) (A) through (E) of the
Code, shall not apply to the proposed
sale of certain mortgages to the Plan by

First Federal Savings and Loan
Association of Toledo (the Employer)
and to the guarantee by the Employer to
repurchase any mortgages which are in
default and the repurchase by the
Employer of such mortgages, provided
that the terms of the transactions are not
less favorable to the Plan than those
obtainable in an arm's length
transaction with an unrelated person.

For a more complete statement of the
facts and representations supporting the
Department's decision to grant this
exemption refer to the notice of
proposed exemption published on May
4,1984 at 49 FR 19159.

Temporary Nature of Exemption: This
exemption is temporary and will expire
5 years after the date of grant. Should
the Employer wish to continue to sell
mortgages to the Plan beyond the 5 year
period, the Employer may submit
another application for exemption.
Repurchase of mortgages by the
Employer may take place after the 5
year period provided the mortgages
were purchased by the Plan during the 5
year period.

For Further Information Contract:
Alan H. Levitas of the Department,
telephone (202) 523-8971. (This is not a
toll-free number.)

J.C. Penney Co., Inc., Located in New
York, New York

[Prohibited Transaction Exemption 8146;
Exemption Application No. D-4740]

Exemption

The restrictions of section 406 (a) and
(b) of the Act shall not apply, effective
December 29,1982 through December 31,
1984, to the reinsurance of risks and the
receipt of premiums therefrom by J.C.
Penney Life Insurance Company
(Penney Life) from the life insurance
contracts sold by the Great American
Reserve Insurance Company to provide
benefits to various employee benefit
plans maintained by Penney Life and
J.C. Penney Casualty Insruance
Company, provided the conditions set
forth in the notice of proposed
exemption are satisfied.

For a more complete statement of the
facts and representations supporting the
Department's decision to grant this
exemption refer to the notice of
proposed exemption published on May
1, 1984 at 49 FR 18644.

Effective Date: This exemption is
effective from December 29,1982
through December 31,1984.

For Further Information Contact: Gary
H. Lefkowitz of the Department,
telephone (202) 523-8881. (This is not a
toll-free number.)

Profit Sharing Plan and Trust of J.
Gordon Games, Inc. (the Plan) Located
in Akron, Ohio
[Prohibited Transaction Exemption 84-87;
Exemption Application No. D-47881

Exemption
The restrictions of section 406(a) and

405 (b)(1) and (b)(2) of the Act and the
sanctions resulting from the application
of section 4975 of the Code, by reason of
section 4975(c)(1) (A) through (E) of the
Code, shall not apply to the proposed
cash sale by the Plan to J. Gordon
Games, Inc. (the Employer) of a $100,000
obligation (the Debenture) of Bayse &
Associates for $100,000 cash provided
that the amount paid by the Employer is
no less than the fair market value of the
Debenture as of the date of sale. In
addition, the Employer shall pay the
Plan all accrued interest due on the
Debenture through the date of sale.

For a more complete statement of the
facts and representations supporting the
Department's decision to grant this
exemption refer to the notice of
proposed exemption published on May
1.1984 at 49 FR 18546.

For Further Information Contact:
David M. Cohen of the Department.
telephone (202) 523-8671. (This is not a
toll-free number.)

The First National Bank of Atlanta
Restricted Plan and Trust for Self-
Employed Individuals Located in
Atlanta, Georgia
[Prohibited Transaction Exemption 84-8M;
Exemption Application No. D-4793]
Exemption

The application of section 4975 of the
Code, by reason of sectiou 4975(c)(1) (A)
through (E) of the Code, shall not apply,
for a period of five years, to the
contributions of common stock of First
Atlanta Corporation to seven individual
Keogh plans (the Plans) by parties m
interest with respect to the Plans.
Because each sponsor of a Plan is the
only participant in the Plan, there is no
jurisdiction under Title I of the Act
pursuant to 29 CFR 25.10.3-3(b).
However, there is jurisdiction under
Title 11 of the Act pursuant to section
4975 of the Code.

For a more complete statement of the
facts and representations supporting the
Department's decision to grant this
exemption refer to the notice of
proposed exemption published on April
24,1984 at 49 FR 17615.

Temporary Nature of Exemption: This
exemption is temporary m nature and
will be effective with respect to
contributions of stock made within five
years from the date of this grant.
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For Further Information Contact: Mr.
David Stander of the Department,
telephone (202) 523-8881. (This is not a
toll-free number.)

Buchanan, Ingersoll, Rodewald, Kyle
and Buerger Pension Plan and the
Buchanan, Ingersoll, Rodewald, Kyle
and Buerger Profit Sharing Plan
(collectively, the Plans) Located in
Pittsburgh, Pennsylvania
[Prohibited Transaction Exemption 84-89;
Exemption Application Nos. D-4823 and D-
4824]

Exemption
The restrictions of section 406(a), 406

(b)(1) and (b)(2) of the Act and the
sanctions resulting from the application
of section 4975 of the Code, by reason of
section 4975(c)(1) (A). through (E) of the
Code shall not apply to the purchase,
sale and contribution of certain
securities (the Securities) between the
Plans and participants (the Participants)
maintaining self-directed accounts in the
Plans, provided all purchases and sales
of the Securities are conducted at fair
market value and all Participant
contributions are valued at their fair
market value on the date of
contribution.

For a more complete statement of the
facts and representations supporting the
Department's decision to grant this
exemption refer to the notice of
proposed exemption published on May
1, 1984 at 49 FR 18647

For Further Information Contact: Ms.
Jan D. Broady of the Department,
telephone (202) 523-8971. (This is not a
toll-free number.)
Watson C.S.R. Inc. Employee Profit
Sharing Planand the Watson C.S.R. Inc.
Employee Pension Plan (collectively, the
Plans) Located in Santa Monica,
California
[Prohibited Transaction Exemption 84-90;
Exemption Application Nos. D-4905 and D-
4900]

Exemption
The restrictions of section 406(a), 406

(b)(1) and (b)(2) of the Act and the
sanctions resulting from the application
of section 4975 of the Code, by reason of
section 4975(c)(1) (A) through (E) of the
Code shall not-apply to the sale by the
Plans of certain real property (the Real
Property) for $114,788 in cash, to Mr. and
Mrs. Michael Watson, provided the sale
price for the Real Property is not less
than its fair market value at the time the
sale is consummated.

For a more complete statement of the
facts and representations supporting the
Department's decision to grant this
exemption refer to the notice of

proposed exemption published on May
1, 1984 at 49 FR 18648.

For Further Information Contact: Ms.
Jan D. Broady of the Department,
telephone (202) 523-8971. (This is not a
toll-free number.)

Alaska Teamsters-Employer Pension
Trust (the Plan) Located in Anchorage,
Alaska
[Prohibited Transaction Exemption 84-91;
Exemption Application No. D-4919]
Exemption

The restrictions of section 406(a) and
406 (b)(1) and (b)(2) of the Act and the
sanctions resulting from the application
of.section 4975 of the Code, by reason of
section 4975(c) (1) (A) through (E) of the
Code, shall not apply to (1) the grant of
memberships by the Plan in the Desert
Horizons Country Club (the Club) to
parties in interest (including fiduciaries)
and the payment by said party in
interestmembers of all fees, dues and
other levies for the use of the Club's
facilities; and (2) the eventual
conversion of these nonproprietary
memberships into proprietary
ownerships when the Club is sold to its
members, provided that the terms of the
transactions are no less favorable to the
Plan than similar transactions with
unrelated third parties.*

For a more complete statement of the
facts and representations supporting the
Department's decision to grant this
exemption refer to the notice of
proposed exemption published on April
17, 1984 at 49 FR 15163.

For Further Information Contact- Alan
H. Levitas of the Department, telephone
(202) 523-8971.('This is not a toll-free
number.)
Shelly's Tall Girl Shops, Inc. Defined
Benefit Pension Plan (the Plan) Located
in Los Angeles, California
[Prohibited Transaction Exemption 84-92;
Exemption Application No. D-4932]

Exemption
The restrictions of section 406(a) and

406 (b)(1) and (b)(2] of the Act and the
sanctions resulting from the application
of section 4975 of the Code, by reason of
section 4975(c)(1) (A) through (E) of the
Code, shall not apply to the loan by the
Plans of amounts not to exceed 25
percent of its total assets to Shelly's Tall

'The granting of this exemption does not
constitute an opmon or approval-by the Department
with regard to the appropriateness or prudence of
the Plan's decision to invest its assets in Desert
Horizons, Inc. orin the development of the Desert
Horizons' properties. Nor does the granting of this
exemption indicate the Department's opinion or
approval with respect to any future decision by the
Plan to construct additional residential units in the
Desert Horizons development.

Girl Shops, Inc., the Plan sponsor, on a
recurring basis over a five-year period
and the guarantee of the repayment of
those loans by Messrs. Sheldon Kort,
Irving Kellogg and Sherman Andelson,
parties in interest with respect to the
Plan, provided that the terms of the
loans are not less favorable to the Plan
than those obtainable in an arm's-length
transaction with an unrelated party.

Temporary Nature of Exemption: If
granted, this exemption will be effective
for five years from the date a grant of an
individual exemption is published in the
Federal Register on behalf of the
transactions. Subsequent to the
expiration of the exemption, the Plan
may hold the loans provided they were
made during the five year period.

For a more complete statement of the
facts and representations supporting the
Department's decision to grant this
exemption refer to the notice of
proposed exemption published on April
24, 1984 at 49 FR 17621.

For Further Information Contact: Ms.
Linda Hamilton of the Department,
telephone (202) 523-8881. (This Is not a
toll-free number.)

McKay of California, Inc. Defined
Benefit Pension Plan (the Plan) Located
in Los Angeles, California
[Prohibited Transaction Exemption 84-93;
Exemption Application No. D-4933]
Exemption

The restrictions of section 400(a) and
406 (b)(1) and (b)(2) of the Act and the
sanctions resulting from the application
of section 4975 of the Code, by reason of
section 4975(c)(1) (A) through (E) of the
Code, shall not apply to the loan by the
Plan of amounts not to exceed 25% of its
total assets to McKay of California, the
Plan Sponsor, on a recurring basis over
a five-year period, and the guarantee of
the repayment of these loans by Messrs,
Sherman L. Andelson, Irving Kellogg,
and Sherman Kort, parties in interest
with respect to the Plan, provided the
terms of the loans are not less favorable
to the Plan than those obtainable In an
arm's length transaction with an
unrelated party.

Temporary Nature of Exemption: This
exemption will be effective for five
years from the date a grant of an
individual exemption is published In the
Federal Register on behalf of the
transactions. Subsequent to the
expiration of the exemption, the Plan
may hold the loans provided they were
made during the five-year period.

For a more complete statement of the
facts and representations supporting the
Department's decision to grant this
exemption refer to the notice of
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proposed exemption published on April
24,1984 at49 FR 17621.

For Further Information Contact: Ms.
Linda M. Hamilton of the Department,
telephone (202) 523-8881. (This is not a
toll-free number.)

Dayton.Anunal Hospital Association,
Inc. Profit Sharing Plan (the Plan)
Located in Clayton, Oho

[Prohibited Transaction Exemption 84-94;
Exemption Application No. D-5034]

Exemption

The restrictions of section 406[a) and
406 (b)(1] and (b)(2) of the Act and the
sanctions resulting from the application
of section 4975 of the Code, by reason of
section 4975(c)(1) (A) through (E) of the
Code, shall not apply to the cash sale by
the Plan to Dayton Animal Care, Inc., an
affiliate of the Plan sponsor, of a parcel
of land adjacent to the offices of the
Plan sponsor, provided the sales price is
not less than the fair market value of the
Property on the date of the sale.

For a more complete statement of the
facts and representations supporting the
Department's decision to grant this
exemption refer to the notice of
proposed exemption published on May
1, 1984 at 49 FR 18650.

For Further Information Contact: Mrs.
Miriam Freund, of the Department,
telephone (202] 523-8971. (This is not a
toll-free number.)

General Information

The attention of interested persons is
directed to the following:

(1) The fact that a transaction is the
subject of an exemption under section
408(a) of the Act and/or section
4975(c)(2) of the Code does not relieve a
fiduciary or other party in interest or
disqualified pefson from certain other
provisions of the Act and/or the Code,
including any prohibited transaction
provisions to which the exemption does
not apply and the general fiduciary
responsibility provisions of section 404
of the Act, which among other things
require a fiduciary to discharge his
duties respecting the plan solely in the
interest of the participants and
beneficiaries of the plan and in a
prudent fashion in accordance vith
section 404(a)(1)(B) of the Act; nor does
it affect the reqirement of section
401(a) of the Code that the plan must
operate for the exclusive benefit of the
employees of the employer maintaining
the plan and their beneficiaries;

(2) These exemptions are
supplemental to and not in derogation
of, any other provisions of the Act and/
or the Code, including statutory or
administrative exemptions and
transitional rules. Furthermore, the fact

that a transaction is subject to an
administrative or statutory exemption is
not dispositive of v;hether the
transaction is in fact a prohibited
transaction.

(3) The availability of these
exemptions is subject to the express
condition that the material facts and
representations contained in each
application accurately describes all
material terms of the transaction which
is the subject of the exemption.

Signed at Washington. D.C., this a.th day
of June, 1984.
Elliot L Danel,
ActdngAssistantAdministtrtforFiduciary
Standards, Office of Pension and Welfare
Benefit Programs, U.S. Drpartmcnt of Labor.
[FR DIc- N-17440 Filed 0-- 3. a45 =1n

BI!WIN CODE 4510-29-M

[Application No. D-4855 ct aLl

Proposed Exemptions; Mark A. Levine,
M.D. and Thomas G. Swanson, M.D.
P.C. Money Purchase Pension and
Profit Sharing Plans et al.

AGENCY: Pension and Welfare Benefit
Programs, Labor.
ACTION: Notice of proposed exemptions.

SUMMARY: This document contains
notices of pendency before the
Department of Labor (the Department)
of proposed exemptions from certain of
the prohibited transaction restrictions of
the Employee Retirement Income
Security Act of 1974 (the Act] and/or the
Internal Revenue Code of 1954 (the
Code).

Written Comments and Hearing
Requests

All interested persons are invited to
submit written comments or requests for
a hearing on the pending exemptions,
unless otherwise stated in the Notice of
Pendency, within 45 days from the date
of publication of tius Federal Register
Notice. Comments and requests for a
hearing should state the reasons for the
writer's interest in the pending
exemption.
ADDRESS: All written comments and
requests for a hearing (at least three
copies) should be sent to the Office of
Fiduciary Standards, Pension and
Welfare Benefit Programs, Room C-
4526, U.S. Department of Labor. 200
Constitution Avenue NW., Washington.
D.C. 20216. Attention: Application No;
stated in each Notice of Pendency. The
applications for exemption and the
comments received will be available for
public inspection in the Public
Documents Room of Pension and
Welfare Benefit Programs, U.S.

Departmnt of Labor. Roam N-4677, 203
Constitution Avenue NW., Washington,
D.C. 20216.

Notice to Interested Persons

Notice of the proposed exemptions
will be provided to all interested
persons in the manner agreed upon by
the applicant and the Department within
15 days of the date of publication in the
Federal Register. Such notice shall
include a copy of the notice of pendency
of the exemption as published in the
Federal Register and shall inform
interested persons of their right to
comment and to request a hearing
(where appropriate).
SUPPLEMENTARY INFORMATION: The
proposed exemptions were requested in
applications filed pursuant to section
408(a) of the Act and/or section
4975(c][2) of the Code, and in
accordance vith procedures set forth in
ERISA Procedure 75-1 (40 FR 18471, Apr.
28,1975). Effective December 31,1978,
section 102 of Reorganization Plan No. 4
of 1978 (43 FR 47713,'October 17,1978]
transferred the authority of the
Secretary of the Treasury to issue
exemptions of the type requested to the
Secretary of Labor. Therefore, these
notices of pendency are issued solely by
the Department.

The applications contain
representations with regard to the
proposed exemptions winch are
summarized below. Interested persons
are referred to the applications on file
with the Department for a complete
statement of the facts and
representations.

Mark A. Levine, M.D., and Thomas G.
Swanson, M.D., P.C. Money Purchase
Pension (the Money Purchase Plan) and
Profit-Sharing Plan (the Profit-Sharing
Plan; Collectively, the Plans) Located in
Englewood, Colorado

[Application Nos. D-4855 and D-48351

Proposed Exemption

The Department is considering
granting an exemption undgr the
authority of section 403(a) of the Act
and section 4975(c)(2) of the Code and in
accordance vith the procedures set
forth in ERISA Procedure 75-1 (40 FR
18471, Apr. 28, 1975). If the exemption is
granted the restrictions of section 403(a)
and 406 (b)(1) and (b)(2) of the Act and
the sanctions resulting from the
application of section 4975 of the Code,
by reason of section 4975(c](1) (A]
through [E) of the Code shall not apply
to the sale of a limited partnership
interest (the Interest) by the Plans to Dr.
Mark A. Levine, a party in interest with
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respect to the Plans, provided the sale
price is not less than the fair market
value of the Interest at the time the sale
is consummated.
Summary of Facts and Representations

1. The Plans are a money purchase
plan and a profit sharing plan with total
assets of approximately $57,000 as of
November 30,1983. There are two
participants in each of the Plans, Drs.
Mark A. Levine (Dr. Levine) and
Thomas G. Swanson. The trustee of the
Plans is Dr. Levine, an owner of Mark A.
Levine, M.D., and Thomas G. Swanson,
M.D., P.C. (the Plan Sponsor).

2. On August 4, 1981 the Plans
purchased the Interest, which is a
limited partnership interest in a venture
known as Platte Valley Business Center
(the Limited Partnership) from an
unrelated party. The Limited
Partnership's purpose was to purchase
and hold real property for investment
and ultimate resale. The Limited
Partnership purchased an 18-acre parcel
of undeveloped real property located at
72nd and Washington Streets in Adams
County, Colorado (the Property). The
Limited Partnership purchased the
Property for $1.80 per square foot or a
total of approximately $1,440,000. A
down payment of 20% of the purchase
price was made, with the balance in the
form of a money purchase mortgage
with a 10 year term. The Money
Purchase Plan purchased 75% of the
Interest and the Profit-Sharing Plan
purchased 25% of the Interest. The
Money Purchase Plan has invested a
total of $28,500 in the Property and the
Profit-Sharing Plan has invested a total
of $9,500. The Property was at that time,
and remains unimproved.

3. The applicant represents that the
economy in the Denver, Colorado area
where the Property is located has
deteriorated so that the Property has
shown little measurable appreciation.
As a result, the general partner in the
Limited Partnership has negotiated with
another entity to become a 50 percent
joint venturer, and develop the Property.
The Limited Partnership will contribute
the Property to the joint venture and the
other entity will contribute the cash
needed for the development of the
Property. In view of the change of
objectives of the Limited Partnership,
Dr. Levine as trustee of the Plans
believes that the Interests no longer fit
within the Plans' investment scheme.

4. Dr. Levine has offered to purchase
the Plans' Interest. The purchase price
will be the fair market value of the
Plans' equity in the Property. By ldtter of
November 4, 1983, Mr. Steven P Levine
(Mr. Levine is unlrelated to the Plans
and the Plans' Sponsor), who is the

general partner in the limited
Partnership and a realtor in the Denver,
Colorado area, represented that the
Limited Partnership received a bona fide
offer to purchase the Property during the
past two months for $2.50 per square
foot. This would, according to Mr.
Levine, indicate a fair market value of
$2,000,000 for the Property, less sales
expenses and mortgages to be assumed
of $1,350,000 or a net equity of
approximately $650,000. Mr. Levine
represents that the fair market value of
the Money Purchase Plan's interest in
the Property is $30,469, and the fair
market value of the Profit Sharing Plan's
interest in the Property is $10,156.

5. In summary, the applicant
represents that the proposed transaction
meets the statutory criteria of section
408(a) of the Act because:

(1] It will be a one-time cash
transaction;

(2) The Plans will be able to divest
themselves of an asset which has
changed its objectives since its initial
purchase and no longer fits the Plans'
investment scheme;

(3) The Plans will receive fair market
value for the Interest and such amount
will exceed the amount of the Plans'
investment in the Interest; and

(4) The Plans' Trustee has determined
that the proposed transaction is in the
interests of and protective of the Plans
and their participants and beneficiaries.

For Further Information Contact: Ms.
Linda M. Hamilton of the Department
telephone (202) 523-8881. (This is not a
toll-free number.)

Tasty Baking Company Pension Plan
(the Plan) Located in Philadelphia
Pennsylvama

[Application No. D-4961]

Proposed Exemption

The Department is considering
granting an- exemption under the
authority of section 408(a) of the Act
and section 4975(c)(2) of the code and in
accordance with the procedures set
forth in ERISA Procedure 75-1 (40 FR
18471, Apr. 28,1975). If the exemption is
granted the restrictions of section 406(a)
and 406 (b)(1) and (b)(2) of the Act and
the sanctions resulting from the
application of section 4975 of the code,
by reason of section 4975(c)(1) (A)
through (E) of the Code shall not apply
to the lease of certain real property by
the Plan to Tasty Baking Company (the
Employer) and the possible future cash
sale of the Property by the Plan to the
Employer, provided the terms and
conditions of the transactions are as
favorable to the Plan as those
obtainable in an arm's-length
transaction with an unrelated party, and

that any purchase by the Employer is at
no less than fair market value at the
date of sale.

Effective Date: If granted, the
proposed exemption will be effective
July 1, 1984.

Summary of Facts and Representations
1. The Plan is a defined benefit

pension plan with approximately 2,020
active participants and an additional
514 former participants and
beneficiaries who are now receiving
benefits or who are entitled to receive
benefits in the future. The Plan had total
assets of approximately $37,338,000 as
of December 31, 1983.

2. The Employer is a holding company
incorporated in Pennsylvania in 1914.
The employer has three operating
subsidiaries-Tastykake, Inc., Buckeye
Biscuit Company and Philips & Jacobs,
Inc. These subsidiaries are engaged In
the manufacture and sale of a variety of
small single portion cakes and pies and
cookies, under the well-established
trade name of TASTYKAKE.

3. The Central Penn National Bank
was the corporate co-trustee of the Plan
under a Deed of Trustee dated January
5,1960, as amended, and is currently the
trustee of the Plan (the Trustee) under a
Pension Plan Deed of Trust as restated
on December 20,1976. The Trustee has
the authority to invest and manage the
assets of the Plan except under certain
limited circumstances unrelated to the
subject proposed transaction. The
Trustee is generally independent of the
Employer. However, the Trustee and the
Employer have an existing banking
relationship which is of a de minimis
nature. The employer's current line of
credit with the Bank only constitutes
0.57 percent of the Trustee's commercial
loan business. Also, an executive officer
of the Trustee is a director of the
employer, but has not and will not take
any part either directly or indirectly on
behalf of the Trustee in approving the
proposed lease of the Property.

4. On December 1, 1960, the Employer
contributed the building and land (the
Property) at 2801-45 Hunting Park.
Avenue, Philadelphia, Pennsylvania, to
the Plan. The Property has been
continuously leased to the Employer
since December 1, 1960 and has been
utilized as the Employer's main baking
facility and for corporate offices. At the
time of the contribution of the Property,
its value was determined by an
independent appraisal to be $2,000,000
with the land valued at $150,000 and the
building valued at $1,850,000.

5. Simultaneously with the transfer of
the Property to the Plan, a 20-year lease
(the Lease) was entered into between
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the Plan and the Employer providing for
an annual rental of $172,000 to be paid
by the Employer. The Lease was
supplemented and amended m April,
1962; December, 1966; and December,
1967 The basic annual rental was -

increased to $247.000 commencing
January 1,1968 to reflect additions and
improvements to the Property made
during the years 1961 through 1965. On
December 21, 1973, a new lease (the
Rew Lease) was entered into between
the Plan and the Employer to increase
the annual rental to reflect
improvements and additions to the
Property which had been made since
1956 and to provide a rental which was
consisfent with the fair market appraisal
obtained. from an independent appraisal
performed by Jackson Cross Company.

6. The principal provisions of the New
Lease are as follows:

(1) The basic annual rental is $388,000
as based upon the independent
appraisal;

(2) As provided by the Lease, the
Employer would pay all real estate
taxes, water and sewer rents, fire and
casualty insurance premiums, public
liability insurance, all utilities, and the
cost of maintaining the building m good
order and repair;

(3) The Nei Lease is for an initial
term of approximately 25 years,
beginning on December 1,1973, and
expiring on January 2,1999, The
Employerhas an option to renew the
New Lease for two additional terms of
five years each;

(4) The Employer has the right to
make improvements to the Property as
the Employer deems necessary or
desirable in connection with the
requirements of its business so long as
such improvements do not devalue the
Property,

(5) The Employer has the right to
purchase the Property from the Plan at
any time prior to the expiration of the
original term of the New Lease or any
optional renewal term which has been
exercised by the Employer. The Trustee
will approve the Employer's actual
exercise of either the right to purchase
the Property or right of first refusal only
if it is in the best interests of the Plan
and its participants and beneficiaries.
The Employer has to give at least 120
days notice to the Plan of its intention to
purchase the Property, such purchase
price being the fair market value of the
Property as determined by an
independent real estate appraiser
selected-by the Trustee;

(6) During the initial term of the New
Lease and during each of the two five-
year renewal terms, the Employer has a
right of first refusal to purchase the
Property on the same terms and

conditions as made in a bona fide offer
by any third party; and

(7) In the event the Employer defaults
in fulfilling any of the covenants of the
New Lease, including the covenants for
the payment of basic rent, the Plan has
the right to terminate the New Lease and
upon such termination the Employer is
required to quit and surrender the
Property to the Plan.

7 The applicant represents that the
New Lease was not a prohibited
transaction at the time entered into
within the meaning of section 503(b) of
the Internal Revenue Code of 1954 and
the New Lease will not be prohibited
until June 30,1984 because it was
pursuant to a binding contract in effact
on July 1,1974, and the New Lease
remains at least as favorable to the Plan
as an arm's-length transaction with an
unrelated party would be.,

8. The applicant requests an
exemption to permit the Employer to
continue leasing the Property from the
Plan beyond June 30, 134. If this
exemption is granted, the parties intend
to enter into another lease (the Future
Lease). The terms of the Future Lease
will be substantially identical to those
of the New Lease. The principal
provisions which differ from those of the
New Lease are as follows:

(1) An independent appraisal of the
Property was performed by the
Biswanger Company [Bisvwanger), a
notionvide real estate company that
specializes in valuing commercal and
industrial property. Bisvanger has
determined that the fair market value
(value in exchange) of the Property as of
July 5, 1983 was S1,300,00 and the fair
rental value (value in e:zchange] of the
Property is $156,000 per year as of July S.
1983. Biswangcr further represents that
the market value (value in use] of the
Property was $3,300,000 as of July 5.1283
and the rental value (value in use) was
$396,000 per year as of this date. The
Trustee has contacted Biswanger and
was informed that the value of the
Property had not changed since its July
5,1983 appraisal. Biswanger vill advise
the Trustee if the value of the Property
would be different as of July 1,12 .
(Biswanger specifies that the fair market
value is synonymous with value in
exchange and is dermed as "the price
which a willing seller would sell and a
willing buyer would buy, neither being
under abnormal pressures.") The basic
annual rental for the Property will be the
greater of the fair market rental value or
the renta value in use.

' In this proposcd acmption. the Miprtm-t
expresses no cp~mon an to w-hethcr the Lcae-2
satisfies the rcquir=nts of recticn 414 of t e Act.

(2) The Future Lease will be for an
initial term of 15 years. which would he
renewable by the Employer for five
additional three-year penods. The
Trustee must approve each renewal of
the Future Lease to assure that the
renewavwill be in the interests of and
protective of the Plan. If the Future
LeaFs is renewed, the annual rental
value iv, l be the greater of the fair
rental value or the rental value in use as
determined at the time of the renewal of
the leaze and at each optional renewal
period. The annual rental will be based
upon an appraisal to be performed by an
independent real estate appraisar
approved by the Trustee.

9. The Trustee has reviewed the terms
of the Future Lease and the aporaisal of
the Pkoperty. The Trustee has
represented that in its opunoi2 the
Future Lease v,ould be in the best
interests of and protective of the Plan
and its participants and beneficiaries.
The Trustee believes that the terms of
the Future Lease are at least as
fovorable to the Plan as those it could
obtain from an unrelated third party.
The Trustee also represents that itwill
mnitor and enforce the provisions of
the Future Lease in order to protect the
interests of the Plan and its participants
and beneficiaries.

10. The Trustee has also represented
that the retention of the Property as an
investment is in the best interests of the
Plan and its participants and
beneficiaries because: (1) It represents
less than 10 5a of total Plan assets and is
m line with the Plan's policy of a total
portfolio strategy of diversification; (2)
the return of a miumum of 12% is
favorable to the Plan because it is tied
to the greater of the fair market value or
the value in use, and (3) a minimum of
12 % return over a 15-year period
compares favorably with the historic
indices of other types of investments.

11. The Trustee has represented that it
has determined that the proimons of
the Future Lease which set forth the
Employer's right to purchase the
Property from the Plan at any time prior
to the expiration of the Future Lease and
the Employers right of first refusal are
in the best Interests of and protective of
the Plan. The Trustee represents that the
Employer's rights to purchase the
Property and its right of first refusal
while providing some benefit to the
Employer, serves to benefit the Plan
because the repurchase rights require
the Employer to pay the highest value
for the Property in that the price paid
will be the greater of the fair market
value or the value m use. The
Employer's right of first refusal will
serve to encourage any potential third
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party buyer in making a "bet offer" to
make it based on the higher of the fair
market value or value in use. The
Trustee states that this provision clearly
deters potential buyers from making
below market offers. The Trustee also
states that the repurchase and right to
first refusal provisions are not
uncommon in leases of real estate. As
stated above, the Trustee must approve
any actual exercisb of these provisions.
With regard to the Employer's right to
purchase the Property, the Trustee will
assure that the purchase price will be
paid in cash and that it will be the
greater of the fair market value (without
diminution because of the Employer's
purchase right or right to first refusal) or
the value in use of the Property. With
regard to the Employer's right of first
refusal, the Trustee also must approve
any actual exercise of this provision and
will assure that any offer of purchase by
a third party will be an acceptable bona
fide offer only if such offer is in cash
and in an amount not less than the
greater of the fair market value (without
diminution because of the Employer's
purchase right or right to first refusal) or
the value in use of the Property.

12. In summary, the applicant
represents that the proposed transaction
meets the statutory criteria of section
408(a) of the Act because:

(1) The proposed transaction involves
a relatively small percentage of the
assets of the Plan;

(2) The Plan's independent Trustee
will monitor and enforce the terms and
conditions of the New Lease;

(3) The Plan will be permitted to make
an excellent investment that will insure
a stable source of income, and thereby
further its investment objectives and
funding needs; and

(4) The Plafi's independent Trustee
has reviewed all of the terms of the New
Lease and has determined that it is
favorable to the Plan and in the best
interests and protective of the Plan and
its participants and beneficiaries.

For Further Information Contact- Ms.
Linda M. Hamilton of the Department,
telephone (202] 523-8881. (This is noi a
toll-free number.)

Jamestown Clinic, Ltd. Employees'
Retirement Plan (the Plan) Located in
Jamestown, North Dakota

lApplication No. D-5274]
Proposed Exemption

The Department is considering
granting an exemption under the
authority of section 408(a) of the Act
and section 4975(c)(2) of the Code and in
accordance with the procedures set
forth in ERISA Procedure 75-1 (40 FR
18471, Apr. 28, 1975). If the exemption is

granted the restrictions of section 406(a),
406 (b)(1) and (b)(2) of the Act and the
sanctions resulting from the application
of section 4975 of the Code, by reason of
section 4975(c)(1) (A] through (E) of the
Code shall not apply to the proposed
lease, effective July 1, 1984, of certain
improved real property (the Property) by
the Plan to the Jamestown Climc, Ltd.
(the Employer), the sponsor of the Plan,
provided that such lease is on terms and
conditions at least equivalent to those
which the Plan would receive in an
arm's-length transaction with an
unrelated party.

Effective Date: If granted, this
exemption will be effective July 1, 1984.
Summary of Facts and Representations

1. The Plan is a defined benefit
pension plan with 65 participants and
total assets of $2,640,061.68 as of
December 31,1983. The Employer is a
North Dakota professional corporation
functioning as a multi-purpose clinic for
the general practice of medicine. Among
the Plan's assets is the Property, a 48,146
square foot parcel of real property
improved with a one-story medical
clinic and office building and adjacent
parking lots located at 401 Third Street
Southeast in Jamestown, North Dakota
and used by the Employer as its
principal place of business. As of
February 29,1984, the Property had a
fair market value of $645,800, according
to an appraisal performed by Harry R.
Arneson, Jr., M.A.I. (Arneson), an
independent professional real estate
appraiser whose office is located in
Fargo, North Dakota. The Property has
been leased by the Employer from the
Plan continuously since May 1, 1972
under a lease (the Original Lease) which
was renewed and extended on May 1,
1982 to expire April 30, 1987 The
Employer represents that the Original
Lease constitutes a lease as defined
under section 414(c)(2) of the Act, and is
statutorily exempt until June 30, 1984
from the prohibitions of sections 406 and
407 of the Act.2 The Employer recognizes
that the statutory exemption for the
Original Lease expires on June 30, 1984,
and therefore proposes that the Plan and
the Employer terminate the Original
Lease as of June 30, 1984 and enter into
a new lease (the New Lease) of the
Property by the Plan to the Employer,
effective July 1, 1984. The Employer is
requesting an exemption to permit the
New Lease under the terms and
conditions proposed herem.

2. The interests of the Plan for all
purposes under the New Lease will be

2 The Department expresses no opnion as to
whether the Original Lease satisfies the
requirements of section 414 of the Act.

represented by Norwest Bank
Minneapolis, N.A, (Norwest), a national
bank located in Minneapolis, Minnesota
which has acted as trustee of all other
Plan assets since the Plan's inception in
1962 and which represents itself to be
independent of and unrelated to the
Employer, Prior to June 30,1984, the
Property will be transferred from Trust I
of the Plan, of which directors of the
Employer are trustees, into Trust II of
the'Plan, of which Norwest Is trustee.
The New Lease is a triple net lease for a
term of three years effective July 1, 1984,
with renewal options for four additional
three-year terms requinng approval of
Norwest. Under the New Lease the
Employer assumes responsibility for all
taxes, all costs of maintenance and
repair, and full fire and extended
coverage insurance on the Property. The
New Lease requires the Employer to
indemnify the Plan and hold the Plan
harmless against all claims, demands
and liabilities resulting from the
Employer's use of the Property. Rental
during the initial and any renewal terms
will be negotiated between the
Employer and Norwest, but in no event
will such rental be less than the fair
market rental value of the Property. The
proposed annual rental for the Initial
term will be $85,200, which Is slightly In
excess of the Property's annual fair
market rental value as of February 29,
1984 as determined by Ameson, On July
1, 1984, Norwest will conduct an
independent inquiry to determine
whether the fanr market value of the
Property as of that date has increased
-since Arneson's appraisal of February
29, 1984, and the rental for the Initial
term of the New Lease will be increased
to reflect any increase in the Property's
annual fair market value above $85,200.
At the commencement of each renewal
term, if any, Norwest shall cause the
Property to be appraised for its annual
fair market rental value by an
independent, qualified real estate
appraiser chosen by Norwest, and the
annual rental for such renewal term
shall not be less than the Property's
annual fair market rental value as
appraised. Other than the amount of
rental, all terms and conditions of the
New Lease for any renewal term shall
remain ihe same as those of the New
Lease for its initial term.

3. Norwest will represent the Plan In
the enforcement of all terms and
conditions of the New Lease and on
behalf of the Plan will monitor the
Employer's performance thereunder for
the duration of the New Lease and any
renewal thereof, The proposed Now
Lease of the Property by the Plan to the
Employer has been reviewed and
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evaluated by Everett A. Hellickson
(Hellickson), assistant vice-president in
the Trust Real Estate Division of
Norwest. Hellickson, who will be
directly responsible for management of
the Property under the New Lease,
represents that the proposed New Lease
will constitute a favorable investment
which is in the best interests and
protective of the participants and
beneficiaries of the Plan. Helickson
notes that the New Lease will provide to
the Plan a return of approximately 13.2
percent on its investment in the
Property, a return which is net of all
expenses. Hellickson also notes that the
Property constitutes 24.4% of the Plan's
assets and that the Plan's continued
holding of the Property allows the Plan
to maintain adequate liquidity and
sufficient diversity-of assets.

4. In summary, the Employer
represents that the New Lease will
satisfy the criteria of section 408(a) of
the Act because: (1) The New Lease is a
triple net lease under which the
Employer wil pay all expenses related tc
the Property and will protect the Plan's
investment in the Property with full fire
and extended coverage insurance; (2)
the Plan's interests under the New Lease
will be represented by an independent
fiduciary, Norwest, which is unrelated tc
the Employer; (3) the New Lease ensures
the Plan a return from the Property of no
less than the Property's fair market
rental value; and (4) Norwest has
determined that the New Lease will
constitute an appropriate investment for
the Plan and will be in the best interests
and protective of the participants and
beneficiaries of the Plan.

For Further Information Contact: Ron
Willett of the Department. telephone
(202) 523-8194. (This is not a toll-free
number.)

General Information

The attention of interested persons is
directed to the following:

(1) The fact that a transaction is the
subject of an exemption under section
408(a) of the Act and/or section
4975(c)(2) of the Code does not relieve a
fiduciary or other party in interest or
disqualified person from certain other
provisions of the Act and/or the Code,
including any prohibited transaction
provisions to which the exemption does
not apply and the general fiduciary
responsibility provisions of section 404
of the Act, which among other things
require a fiduciary to discharge his
duties respecting the plan solely in the
interest of the participants and
beneficiaries of the plan and in a
prudent fashion in accordance with
section 404(a)(1)(B) of the Act; nor does
it affect the requirement of section

401(a) of the Code that the plan must
operate for the exclusive benefit of the
employees of the employer maintaining
the plan and their beneficiaries;

(2) Before an exemption may be
granted under section 403(a) of the Act
and/or section 4975(c)(2) of the Code,
the Department must find that the
exemption is administratively feasible,
in the interests of the plan and of its
participants and beneficiaries and
protective of the rights of participants
and beneficiaries of the plan; and

(3) The proposed exemptions, if
granted, will be supplemental to. and
not in derogation of, any other
provisions of the Act and/or the Code,
including statutory or admimstrative
exemptions and transitional rules.
Furthermore, the fact that a transaction
is subject to an administrative or
statutory exemption is not dispositive of
whether the transaction is in fact a
prohibited transaction.

(4) The proposed exemptions, if
granted, will be subject to the express
condition that the material facts and
representations contained in each
application are true and complete, and
that each application accurately
describes all material terms of the
transaction which is the subject of the
exemption.

Signed at Washington. D.C., this 26th day
of June, 1984.
Elliot L Daniel,
Acting Assistant AdmnistratorforFiduczer,
Standards, Office of Pension and W1elfaro
Benefit Programs, US. Department of Labar.
[MR D=c U4-17423 Ficl 0-=3- .34 5 =1n
BILLING CODE 4510-29-M

PACIFIC NORTHWEST ELECTRIC
POWER AND CONSERVATION
PLANNING COUNCIL

Options Steering Committee; Regular
Meeting Notice

AGENCY: Options Steering Committee of
the Pacific Northwest Electric Power
and Conservation Plannmg Council
(Northwest Power Planning Council).
ACTION: Notice of meeting to be held
pursuant to the Federal Advisory
Committee Act, 5 U.S.C. Appendix 1, 1-
4. Activities will include:
" Resolution of Council Action Item 14.1
" Report on status of NEPA strategy and

how it relates to options
" Process for acquiring options
" Public comment

Status: Open.

SUMMARY: The Northwest Power
Planning Council hereby announces a
forthcoming meeting of its Options
Steering Committee.

DATE: Monday. July 30,1934.1 p.m.
ADDRESS- The meeting Aill be held at
the Council Hearing Room at 700 S.W.
Taylor;, Suite 200, in Portland, Oregon.
FOR FURTHER INFORMATION CONTACT:
Tom Foley, (503) 222-5161.
Edward Sheets,
Evecutive Directer.
[Mu Dz:. &4-1?Z-,a Mid C-23-C4 n:45 =1
BiLLMO CODE c::0-ca4

NUCLEAR REGULATORY
COMMISSION
[Docket No. 50-400]

Carolina Power & Light Co. and North
Carolina Eastern Municipal Power
Agency; Receipt of Antitrust
Information

Carolina Power & light Company has
submitted antitrust information related
to its application for an operating
license for a pressurized water reactor
(Shearon Hams Nuclear Power Plant,
Unit 1) located in Wake and Chatham
Counties, North Carolina, approximately
20 miles southwest of Raleigh. The data
submitted contains antitrust information
for review pursuant to NIRC Regulatory
Guide 9.3 necessary to determine
whether there have been any significant
changes since the completion of the
antitrust review at the construction
permit stage. The construction permit
holders for Shearon Hams are Carolina
Power & Light Company and North
Carolina Eastern Municipal Power
Agency.

On completion of the staffs antitrust
review, the Director of Nuclear Reactor
Regulation will issue an initial finding as
to whether there have been "significant
changes" under section 105c(2) of the
Atomic Energy Act. A copy of tis
finding will be published in the Federal
Register and wll be sent to the
Washington, D.C. and local public
document rooms and to those persons
providing comments or information in
response to tls notice. If the initial
finding concludes that there have not
been any significant changes, requests
for reevaluation may be submitted for a
period of 30 days after the date of the
Federal Register notice. The results of
any reevaluation that is requested will
also be published in the Federal Register
and copies sent to the Washington, D.C.
and local public document room.

A copy of the general information
portion of the application for an
operating license and the antitrust
information is available for public
examination and copying for a fee at the
Commission's Public Document Room.
1717 H Street, NW., Washington, D.C.
20555, and at the local public document
room at the Wake County Library, 104
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Fayetteville Street, Raleigh, North
Carolina 27601.

Any person who desires additional
information regarding the matter
covered by this notice or who wishes to
have his views considered with respect
to significant changes related to
antitrust matters which have occurred in
the applicant's activities since the
construction permit antitrust review
should submit such requests for
information of views to the U. S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, Attention: Chief, Site
Analysis Branch, Office of Nuclear
Reactor Regulation, on or before July 30,
1984.

Dated at Bethesda, Maryland. this 15th day
of June, 1984.

For the Nuclear Rgulatory Commission.
Victor Nerses,
Acting Branch Chief, Licensing Branch No. 3,
Division of Licensmg.
[FR Doc. 84-17422 Filed 5-28-84 8:45 am]
BILLING CODE 7590-01-M

(Docket No. 50-395]

South Carolina Electric & Gas Co. and
South Carolina Public Service
Authority; Consideration of Issuance
of Amendment to Facility Operating
License and Proposed No Significant
Hazards Consideration Determination
and Opportunity for Hearing

The U.S. Nuclear Regulatory
Commission (the Commission) is
considering issuance of an amendment
to Facility Operating License No. NPF-
12, issued to South Carolina Electric &
Gas Company and South Carolina
Public Service Authority (the licensee),
for operation of the Virgil C. Summer
Nuclear Statibn, Unit 1, located in
Fairfield County, South Carolina.

The amendment would change the
spent fuel pool storage capacity listed n
Technical Specification 5.6 from 682 fuel
assemblies to 1276 fuel assemblies in a
three region storage design with a
maximum initial enrichment of 4.3
weight percent U-235. The nominal
center-to-center distance between spent
fuel assemblies listed m Technical
Specification 5.6 would be changed from
14 inches to slightly greater than 10
inches. A new Technical Specification

.9.12 would be added describing the
combination of initial enrichment and
cumulative exposure for spent fuel
assemblies necessary for storage in
Regions 2 and 3. Techmcal
Specifications 5.3.1 and 5.6.1.2 would be
changed to reflect storage in the new
fuel storage racks of new fuel
assemblies for reload enriched up to a

maximum of 4.3 weight percent U-235
instead of 3.5 weight percent U-235.

This amendment was requested in the
licensee's application for amendment
dated January 23, 1984.

Before issuance of the proposed
license amendement, the Commission
will have made findings required by the
Atomic Energy Act of 1954r as amended
(the Act] and the Commission's
regulations.

The Commission has made a proposed
determination that the amendment
request involves no significant hazards
consideration. Under the Commission's
regulations m 10 CFR 50.92, this means
that operation of the facility in
accordance with the proposed
amendment would not (1) involve a
significant increase m the probability or
consequences of an accident previously
evaluated; or (2) create the possibility of
a new or different kind of accident from
any accident previously evaluated; or (3]
involve a significant reduction in a
margin of safety.

The expansion of the spent fuel pool
storage consists of replacing existing
racks with racks which allow closer
spacing between stored spent fuel
assemblies. The storage expansion
method does not involve rod
consolidation or double tiering. The
storage expansion will create three
regions of storage. Regions 2 and 3 will
require fuel burnup (exposure) for
storage of fuel assemblies. Region 1 will
allow storage with no exposure
requirements. Also, the reracked spent
fuel pool will allow storage a maximum
of 4.3 weight percent U-235 initially
enriched fuel assembles. However, the
K er of the reracked spent fuel pool will
be maintained less than or equal to 0.95,
which is the current requirement. The
additional heat load created by the
increase in spent fuel assemblies is
small and within the capacity of the
spent fuel pool cooling system such that
the requirement for the temperature of
the spent fuel pool to be ' 140*F is still
met. No new technology or unproven
technology is utilized in either
construction or analysis of the storage
expansion. The structural design margin
of the spent fuel pool will not be
significantly reduced by the rerack.
Therefore, the integrity of the spent fuel
pool is maintained and as a result no
new means of losing cooling water, such
that cooling flow can not be maintained,
can be postulated beyond those
addressed in the staff's earlier reviews
the led to the issuance of the operating
license. A discussion of fuel pool
integrity is contained in the licensee's
Final Safety Analysis Report and the
staff's Safety Evaluation Report. Also,
reload fuel and new fuel pool storage

requirements are being changed to
reflect fuel assemblies initially enriched
to 4.3 vice 3.5 weight percent U-235,
However, the Klf of the new fuel pool
will not change from its current
requirement of less than or equal to 0,98;
and, also, for reload fuel usage, the
Technical Specification requirements
remain the same.

The Commission has provided certain
examples (48 FR 14870) of actions likely
to involve no significant hazards
considerations. One of the examples
relates to a change which may reduce in
some way a safety margin, but where
the results of the change are clearly
within all acceptalbe criteria with
respect to the system otr component. The
change from a maximum of 3.5 to 4.3
weight percent U-235 for new fuel
storage and use is similar to this
example because the enrichment of the
fuel is increased, but all of the Technical
Specification safety requirements are
still met. Spent fuel pool reracking was
specifically excluded from the list of
examples considered likely to involve a
significant hazards consideration,
,Pending further study of this matter, the
Commission is making a finding on the
question of no significant hazards
consideration for each reracking
application such as this on a case-by-
case basis, giving full consideration to
the technical circumstances of the case,
using the standard of § 50.92 (48 FR
14869).

The licensee's submittal of January 23,
1984, included a discussion of the
proposed action with respect to the
issue of no significant hazards
consideration. This discussion has boon
reviewed and the Commission finds it
acceptable. Specifically, with regard to
the first standard of 10 CFR 50.92, this
amendment does not involve a
significant increase in the probability or
consequences of an accident previously
evaluated. The design requirements of
spent fuel storage remain the same and
are met by the rerack design; therefore,
the probability of an accident previously
evaluated is not significantly increased,
Accident analyses regarding criticality,
fuel handling, seismic, and loss of forced
cooling have been performed and the
consequences are acceptable with no
significant increases.

With regard to the second standard of
10 CFR 50.92, this amendment does not
create the possibility of a new or
different kind of accident from any
accident previously evaluated. The
storage expansion just involves
replacing existing racks with racks
which allow closer spacing between
stored spent fuel assemblies; and,
therefore, applicable accidents remain
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the same. Also, since the mtegrity of the
spent fuel pool is maintained, no new
means of losing cooling water, such that
cooling flow cannot be maintained, can
be postulated and therefore, the
proposed action does not create the
possibility of a new or different accident
from any accident previously evaluated.

With regard to the third standard of 10
CFR 50.92, this amendment does not
involve a significant reduction m a
margin of safety. Even with more spent
fuel assemblies and higher enriched fuel,
spent fuel storage Techmcal
Specifications and Standard Review
Plan requirements are still met with
regard to Km. spent fuel pool cooling
capability, and structural strength.

The Commission is seeking public
comments on this proposed
determination. Any comments received
within 30 days after the date of
publication of this notice will be
considered m making any final
determination. The Commission will nol
normally make a final determination
unless it receives a request for a
hearing.

Comments should be addressed to the
Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555, Attn: Docketing
and Service Branch.

By July 30,1984, the licensee may file
a.request for a hearing with respect to
issuance of the amendment4o the
subject facility operating license and
any person whose interest may be
affected by this proceeding and who
wishes to participate as a party m the
proceeding must file a written petition
for leave to intervene. Request for a
hearing and petitions for leave to
intervene shall be filed maccordance
with the Commission's "Rules of
Practice for Domestic Licensing
Proceedings" in 10 CFR Part 2. If a
request for a hearing or petition for
leave to intervene is filed by the above
date, the Commission or an Atomic
Safety and Licensing Board, designated
by the Commission or by the Chairman
of the Atomic Safety and Licensing
Board Panel, will rule on the request
and/or petition and the Secretary or the
designated Atomic Safety and Licensing
Board will issue a notice of hearing or
an appropriate order.

As required by 10 CFR 2.714, a
petition for leave to intervene shall set
forth with particularity the interest of
the petitioner in the proceeding and how
that interest may be affected by the
results of the proceeding. The petition
should specifically explain the reasons
why intervention should be permitted
with particular reference to the
following factors: (1) The nature of the
petitioner's right under the Act to be

made a party to the proceeding; (2) the
nature and extent of the petitioner's
property, financial, or other interest m
the proceeding; and (3) the possible
effect of any order which may be
entered m the proceeding on the
petitioner's interest. The petition should
also identify the specific aspect(s) of the
subject matter of the proceeding as to
which petitioner wishes to intervene.
Any person who has filed a petition for
leave to intervene or who has been
admitted as a party may amend the
petition without requesting leave of the
Board up to fifteen (15) days prior to the
first prehearing conference scheduled In
the proceeding, but such an amended
petition must satisfy the specificity
requirements described above.

Not later than fifteen (15) days prior to
the first prehearing conference
scheduled m the proceeding, a petitioner
is required to file a supplement to the
petition to intervene which must include
a list of the contentions which are
sought to be litigated in the matter, and
the bases for each contention set forth
with reasonable specificity, pursuant to
10 CFR 2.714(b). Contentions shall be
limited to matters within the scope of
the amendment under consideration. A
petitioner who fails to file such a
supplement which satisfies these
requirements with respect to at least one
concentration will not be permitted to
participate as a party.

The Commission hereby provides
notice that this proceeding is on an
application for a license amendment
falling within the scope of section 134 of
the Nuclear Waste Policy Act of 1982
(NWPA), 42 U.S.C. 10154. Under s2ction
134 of the NWPA, the Cormmssion, at
the request of any petitioner or party to
the proceeding, is required to employ
hybrid hearing procedures with respect
to "any matter which the Commission
determines to be in controversy among
the parties." Section 134 procedures
provide for oral argument on those
issues "determined to be m
controversy", proceeded by discovery
under the Rules of Practice, and the
designation, following argument, of only
those factual issues that involve a
genuine and substantial dispute,
together with any remaining questions
of law to be resolved at an adjudicatory
hearing. Actual adjudicatory hearings
are to be held only on those issues found
to meet the criteria of section 134 and
set for hearing after oral argument on
the proposed issues. However, if no
petitioner or party requests the use of
the hybrid hearing procedures, then the
usual 10 CFR Part 2 procedures apply.

(At this time, the Commission does
not have effective regulations
implementing section 134 of the NWPA

although it has published proposed
rules. See Hybrid Hearing Procedures
for Expansion of Onsite Spent Fuel
Storage Capacity at Civilian Nuclear
Power Reactors, 48 FR 54499 (December
5,1983).)

Subject to the above requirements,
and any limitations in the order granting
leave to intervene those permitted to
intervene become parties to the
proceeding, have the opportunity to
participate fully in the conduct of the
hearing, including the opportunity to
present evidence and cross-examine
witnesses.

If a hearing is requested, the
Commission will make a final
determination on the issue of no
significant hazards consideration. The
final determination will serve to decide
when the hearing is held.

If the final determination is that the
amendment request involves no
significant hazards consideration, the
Commission may issue the am6ndment
and make it effective, notwithstanding
the request for a hearing. Any hearing
held would take place after issuance of
the amendment.

If the final determination is that the
amendment involves a significant
hazards consideration, any hearing held
would take place before the issuance of
any amendment.

Normally, the Commission will not
issue the amendment until the
expiration of the 30-day notice period.
However, should circumstances change
during the notice period such that failure
to act m a timely way would result, for
example, in derating or shutdovm of the
facility, the Commission may issue the
license amendment before the
expiration of the 30-day notice period,
provided that its final determination is
that the amendment involves no
significant hazards consideration. The
final determination will consider all
public and State comments received.
Should the Commission take this action.
it vll publish a notice of issuance and
provide for opportunity for a hearing
after issuance. The Commission expects
that the need to take this action will
occur very infrequently.

A request for a hearing or a petition
for leave to intervene must be filed with
the Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555, Attention:
Docketing and Service Branch, or may
be delivered to the Commission's Public
Document Room, 1717 H Street, NW.,
Washington. D.C., by the above date.
Where petitions are filed during the last
ten (10) days of the notice period. Where
petitions are filed during the last ten (10]
days of the notice period, it is requested
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that the petitioner promptly so inform
the Commission by a toll-free telephone
call to Western Umon at (800) 325-6000
(in Missour (800) 342-6700]. The
Western Umon operator should be given
Datagram Identification Number 3737
and the following message addressed to
Elinor G. Adensam: petitioner's name
and telephone number, date petition
was mailed; plant name; and publication
date and page number of this Federal
Register notice. A copy of the petition
should also be sent to the Executive
Legal Director, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555,
and to Mr. Randolph R. Mahan, P.O. Box
764, Columbia, South Carolina 29218,
attorney for the licensee.

Nontimely filings of petitions for leave
to intervene, amended petitions,
supplemental petitions and/or requests
for hearing will not be entertained
absent a determination by the
Commission, the presiding officer or the
Atomic Safety and Lrcensmg.Board
designated to rule on the petition and/or
request, that the petitioner has made a
substantial showing of good cause for
the granting of a late petition and/or
request. That determination will be
based upon a balancing of the factors
specified in 10 CFR 2.714(a](1)(i)--v) and
2.714(d).

For further details with respect to this
action, see the application for
amendment which is available for public
inspection at the Commission's Public
Document Room, 1717 H Street, NW.,
Washington, D.C., and at the Fairfield
County Library, Garden and
Washington Streets, Winnsboro, South
Carolina 29180.

Dated at Bethesda, Maryland, this 25th day
of June 1984.

For the Nuclear Regulatory Commission.
Elinor G. Adensam,
Chief, Licensing Branch No. 4, Division of
Licensing.

[FR Doc. 84-17424 Filed 6-28-64 8:45 am]
BILNG CODE 7590--,

Advisory Panel for the
Decontamination of Three Mile Island,
Unit 2; Meeting,

Notice is hereby given pursuant to, the
Federal Advisory Committee Act that
the Advisory Panel for the
Decontamination of Three Mile Island,
Unit 2 (TMI-2) will be meeting on July
12, 1984, from 7:00 p.m. to 10:00 p.m. at
the Holiday Inn, 23 South Second Street
Harrisburg, Pennsylvania 17101. Less
than 15 days notice is being given for
this meeting because of difficulties
associated with the coordination of
individual Committee members'

schedules. The meeting will be open to
the public.

At this meeting the Panel will be
briefed by W. Kirk, EPA, on the results
of the interagency radiation monitoring
program review. Representatives from
General Public Utilities Corporation will
discuss facility decontamination
alternatives after fuel removal and
funding for the cleanup for 1985 and-
beyond. The status of the Edison
Electric Institute TMI-2 voluntary
contribution program will also be
presented.

Further information on the meeting
may be obtained from Dr. Michael T.
Masnik, Three Mile Island Program
Office, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
telephone 301/492-7466.

Dated: June 27,1984.
John C. Hoyle,
Advisory Committee Management Officer.

[FR Doc. 84-17508 Filed 6-28-84; &45 am]
BILLING CODE 759-01-M

SECURITIES AND EXCHANGE
COMMISSION
[Release No. 21039; File No, SR-OCC-84-4]

Options Clearing Corp.; Filing of
Proposed Rule change

Correction
In FR Doc. 84-16345 appearing on

page 25057 in the issue of Tuesday, June
19,1984, the docket number in the
heading was inaccurate, and should
have appeared as set forth above.

BILNG CODE 1505-01-M

[Release No. 23339; 70-6985]

American Electric Power Co., Inc.;
Proposal of Parent To Act as
Indemnltor, Guarantor and/or Surety

June 22,1984.
American Electric Power Company,

Inc. ("AEP"], 1 Riverside Plaza,
Columbus, Ohio 43215, a registered
holding company, has filed an
application with this Commission
pursuant to Section 12(b) and 12(f) of the
Public Utility Holding Company Act of
1935 ("ACT"] and Rule 45 thereunder.

From time to time AEP has or may for
the convemence, economy, and in some
cases necessity, acted or may act as
mdemnitor, guarantor or surety on
behalf of companies in the EPA System
by reason of law, regulation, ordinance,
or otherwise. AEP proposes that it be
given authority, when such

circumstances arise, to act as surety,
indemnitor or guarantor for companies
in the AEP System in an aggregate
amount not in excess of $75 million. This
dollar amount is in addition to any
previous authorization or authorization
granted in this filing. In support of this
request, AEP notes that in the past
companies in the AEP System either
have been unable to obtain bonds from
insurance companies without AEP
acting as surety, mdemnitor or guarantor
and/or in having AEP acting in such a
capacity, these companies were able to
save substantially in Insurance
premiums. AEP will charge no fee to the
companies when it acts as surety,
mdemnitor or guarantor.

AEP is also requesting permission to
execute a supersedeas bond, as surety,
in an amount up to $22 million. This
request arises as a result of a January 0,
1984 final judgment entered in favor of
Terre Haute Industries, Inc. and against
AEP subsidiaries American Electric
Power Service Corporation ("AEPSC")
and Indiana and Michigan Electric
Company ("I&M") In the sum of
$16,933,700 with partial pre-judgment
interest in the approximate amount of
$567,000 and costs. AEPSC and I&M
have represented to the Court that they
intend to appeal the judgment. In order
to supercede the judgment, AEPSC and
I&M have obtained a supersedeas bond.
It was determined, in order to obtain a
favorable premium for such bond, that
AEP would agree to Indemnify the bond
company with respect to the bond, thus
AEP's reason for this request to execute
a supersedeas bond as surety. AEP will
charge no fee to I&M or AEPSC for
acting in the capacity of surety.

AEP also proposes to guarantee or to
enter into an agreement or agreements
of indemnity or to act as surety with one
or more surety bonding companies
providing for idemnification by AEP of
liabilities incurred by any such surety
bonding company or companies in
connection with the issuance of self-
insurance pneumocomosis (black lung)
disability bonds that are required by
AEP subsidiary coal companies. The
AEP System companies have not been
able to purchase or renew such surety
bonds without indemnification by AEP
of the corporate surety bonding
company issuing such surety bonds. The
maximum amount of guaranty by AEP or
indemnity from AEP to a bonding
company at any one time out-standing
with respect to self-insurance
pneumocomosis disability benefits will
not exceed $10 million.

Finally, AEP notes that under its
existing authorizations, it is
indemnifying Safeco Insurance
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Company of America with respect to
posting bonds for various purposes on
behalf of AEP System Companies. AEP
in tis application requests permission,
when appropriate, to enter into
indemnity agreements, or to act as
surety, mdemnitor or guarantor with
other surety bond companies in all
insances where the Commission has in
the past, or will in the instant matter,
permit AEP to enter into such
arrangements.

The application and any amendments
thereto are available for public
inspection through the Commission's
Office of Public Reference. Interested
persons wishing to comment or request
a hearing should submit their views in
writing by July 16,1984, to the Secretary,
Securities and Exchange Commission,
Washington, D.C. 20549, and serve a
copy on the applicant at the address
specified above. Proof of service (by
affidavit or, in the case of an attorney at
law, by certificate) should be filed with
the request. Any request for a hearing
shall identify specifically the issues of
fact or law that are disputed. A person
who so requests will be notified of any
bearing, if ordered, and will receive a
copy of any notice or order issued in tins
matter. After said date, the application,
as filed or as it may be amended, may
be granted.

For the Commission, by the Office of Public
Utility Regulation. pursuant to delegated
authority.
George A. Fitzsimmons,
Secreta.

[FR Do=. 84-inza Filed 6-W-84 &45 am]
BILLING CODE 9010-01-M

[Release No. 14005; 812-5780]

Mortgage Bankers Financial Corp I;
Filing of Application

June 25,194.
Notice ishereby given, That Mortgage

Bankers Financial Corporation I
("Applicant"], c/o Chapman and Cutler,
111 West Monroe Street, Cncago, IL
60603, a limited purpose finance
corporation organized to facilitate the
financing of long-term residential
mortgages on single family residences,
filed an application on February 28,
1984, for an order of the Commission
pursuant to Section 6(c) of the
Investment Company Act of 1940
("Act") exempting Applicant from all
provisions of the Act. All interested
persons are referred to the application
on file with the Commission for a
statement of the representations
contained therein winch are summarized

below, and to the Act for the te:t of all
applicable sections.

According to the application,
Applicant will be formed as a Delaware
Corporation and is expected to be
owmed by companies engaged in the
mortgage banking business. Applicant
states that its purpose will be to
facilitate the financing of long-term
residential mortgages on single family
residences and that it will not engage in
any other unrelated business or
investment activities.

Applicant intends to issue bonds in
series ("Bonds") and lend the proceeds
to various single purpose finance
companies ("Finance Companies"), each
of winch will be wholly-owned by a
home building company and have a
mortgage banker as its agent. Applicant
states that each series of Bonds will be
separately secured by a pledge by the
Finance Companies to Applicant and by
Applicant to a trustee of collateral
consisting of guaranteed mortgage pass-
through certificates issued by the
Federal National Mortgage Association
("FNMA Certificates"), Mortgage
Participation Certificates issued by the
Federal Home Loan Mortgage
Corporation ("FHLMC Certificates"),
guaranteed fuly-modified pass-through
mortgage-backed certificates issued by
the Government National Mortgage
Association ("GNMA Certificates") or
conventional first mortgage notes
secured by mortgages on single-family
residences (collectively "Mortgage
Related Collateral"). Each series of
Bonds will also be secured by a
supplemental debt service fund
established under an indenture and each
GNMA, FNMA and FH1 C Certificate
will evidence an interest in a pool of
mortgage loans on single family
residences.

Applicant states that each series of
Bonds will be issued pursuant to an
indenture ('ndenture") between
Applicant and an independent trustee
("Trustee"). Each series of Bonds will be
sold to institutional or retail investors
through one or more investment banking
firms. Applicant represents that certain
series of the Bonds will be registered
under the Securities Act of 1933 and
others will be sold in private
placements. Applicant further
represents that Indentures for public
offerings will be subject to the
provisions of the Trust Indenture Act of
1939.

Applicant states that the proceeds of
the sale of each series of Bonds v.ill be
loaned to the various Finance
Compames. Each Finance Company will
use the proceeds to repay indebtedness
to lenders or others incurred in
connection with the funding or

acquisition of mortgage loans orwned by
the Finance Company on single-family
residences constructed primarily by its
respective home builder. Applicant
states that the Finance Companfes will
repay the loans made to them by
Applicant by making or causing
payments to be made directly to the
Trustee on behalf of Applicant in
amounts that are necessary to pay the
principal of and interest on the Bonds as
they become due. Each Finance
Company will pledge the Mortgage-
Related Collateral to Applicant as .
security for its loans and Applicant t'-ill
assign to the Trustee its entire right, title
and interest M the Mortgage-Related
Collateral pledged as security. Applicant
states that payments on first mortgage
loans on single-family residences will be
the primary source of funds for
payments of principal and interest due
on the Bonds.

Applicant Believes that it does not fall
within the definition of an investment
company as set forth in Section 3(a) of
the Act. Applicant states that its
primary activity will be the facilitation
of the sales of single-family residences
through the financing of whole
residential mortgages and that it filed
flus application to eliminate any
possible ambiguity concernung the
applicability of the Act to Applicant.

Applicant also asserts that its
proposed activities could be carred out
directly by each of the Finance
Companies without registering und2r the
Act due to the exemption provided in
Section 3(c)(5](C) of the Act. Applicant
submits that it is only facilitating the
financing efforts of a number of small
builders to achieve economies of scale-

Notice is further given, That any
interested person wishing to request a
hearing on the application may, not later
than July 17,1984, at 5:30 p.m., do so by
submitting a written request setting
forth the nature of his interest, the
reasons for his request, and the specific
issues, if any, of fact or law that are
disputed, to the Secretary, Securities
and Exchange Commission, Washington,
D.C. 20549. A copy of the request should
be served personally or by mail upon
Applicant at the address stated above.
Proof of service (by affidavit or, m the
case of an attorney-at-law, by
certificate) shall be filed with the
request. After said date, an order
disposing of the application will be
issued unless the Commission orders a
hearing upon request or upon its own
motion.
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For the Commission, by the Division of
Investment Management, pursuant to
delegated authority.
George A. Fitzsimmons,
Secretary.
[FR Doc. 84-17360 Filed 6-28-84: 8:45 am]

BILLING CODE 8010-01-M

[Release No. 21085; SR-NYSE-84-131

New York Stock Exchange, Inc.; Order
Approving Proposed Rule Change.
June 22, 1984.

The New York Stock Exchange,
Incorporated ("NYSE"), Eleven Wall
Street, New York, New York 10005,
submitted on April 25, 1984, copies of a
proposed rule change pursuant to
Section 19((b)(1) of the Securities
Exchange Act of 1934 (the "Act") and
Rule 19b-4 thereunder, to provide for a
minimum fractional change in premium
bids or offers for index options of one
sixteenth of $100 (or $5.25) regardless of
the size of the premium. Under existing
rules, the minmunum fractional change m
premium bids or offers for index options
is one sixteenth of $100 only when the
premium is less than $300 and is one-
eighth of $100 (or $12.50) when the
premium is equal to or greater that $300.

The NYSE contends that the smaller
premium increments will encourage
investor activity and will permit
members to more readily use index
options to hedge or speculate where the
larger premium increments might have
discouraged them. In its view, the
increased trading flexibility will
improve the index options market by
increasing its liquidity and will thereby
produce a more efficient and
competitive marketplace.

Notice of the proposed rule change
together with the terms of substance of
the proposed rule change was given by
the issuance of a Commission Release
(Securities Exchange Act Release No.
20937, May 7, 1984) and by publication
in the Federal Register (49 FR 20589,
May 15,1984). No comments were
received with respect to the proposed
rule filing.I

The Commission finds that the
proposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder
applicable to a national securities
exchange and, in particular, the
requirements of Section 6, and the rules
and regulations thereunder.

'The Exchange does not intend to implement this
rule change until it completes a survey or market
data vendors to determine their capabilities to
handle the reduced minimum risk. Accordingly, the
exchange may postpone the effectiveness of the rule
change pending completion of the survey.

If is therefore ordered, pursuant to
Section 19(b)(2) of the Act, that the
above-mentioned proposed rule change
be, and hereby is, approved.

For the Commnssion. by the Division of
Market Regulation pursuant to the delegated
authority.
George A. Fitzsimmons,
Secretary.
[FR Doc. 84-17361 Filed 6-28-84; 8:45 am]
BILLING CODE 8010-01-M

[Release No. 21086; File No. SR-PSDTC-84-
6]

The Pacific Securities Depository
Trust Co., Filing of Proposed Rule
Change

June 22,1984.
On May 29, 1984, the Pacific Securities

Depository Trust Company ("PSDTC")
filed with the Securities and Exchange
Commission a proposed rule change
under Section 19(b)(1) of the Securities
Exchange Act of 1934 (the "Act"), 15
U.S.C. 78s(b)(1). The proposed rule
change would establish a program
("Units Program") through which PSDTC
would offer participants depository
services for eligible unit issues. A unit
issue is a combination of two to four
component securities issued and traded
as a single security for a specified
period of time. The Commission is
publishing tis notice to solicit your
comments on the proposed rule change.

PSDTC's proposed Units Program
would establish general procedures
governing the deposit, withdrawal and
transfer of unit issues and/or their
component parts to or from participants'
classified, unclassified or loan free
positions through the separation date.
The separation date for eligible unit
issues is the.date that component
securities become separately
transferable and the unit ceases to be
transferable by the issuer's agent. As a
result, participants that desire to deposit
to or withdraw those units from their
classified, unclassified or loan free
positions would have to do so prior to
the separation date. After the separation
date, deposits and withdrawals would
be limited to component parts of unit
issues. Nevertheless, if the market in a
particular unit issue remained active
after the separation date, PSDTC
participants, if they so desired, would be
permitted to carry the component-
securities as units.

PSDTC initially has approved 25 unit
security issues as eligible for deposit in
the Units Program, but intends to
increase the number of eligible unit
issues on a regular basis thereafter.

PSDTC notes that since the separation
dates for the unit issues initially eligible
for its Unit Program have already
passed, only the component securities of
those units would be accepted for
deposit.

PSDTC proposes to institute a change
for each book-entry movement effected
pursuant to its Units Program. PSDTC
has determined that the initial charge
will be $3.00 per book-entry movement,

PSDTC states in its filing that the
proposed rule change is consistent with
the requirements of the Securities
Exchange Act of 1934 in general and
with Sections 17A(b)(3)(F) and
17A(b)(3)(D) of the Act in particular.
Specifically, PSDTC maintains that this
proposed rule change is consistent with
Section 17A(b)(3)(F) of the Act because
it will facilitate the safeguarding of
securities on deposit at PSDTC and will
enable its participants to more
efficiently handle their security
positions. In addition, PSDTC states that
its Units Program is consistent with
Section 17A(b)(3)(F) of the Act because
it provides for the allocation of
reasonable fees and changes among Its
participants.

To assist the Commission in
determining whether to approve the
proposed rule change or to institute
disapproval proceedings, you are Invited
to submit written data, views and
arguments concerning the submission
within 21 days after the date of
publication in the Federal Register. If
you decide to comment on this filing,
please file six copies of your views in
writing with the Secretary of the
Commission, Securities and Exchange
Commssion, 450 Fifth Street, N.W.,
Washington, D.C. 20549. Reference
should be made to File No. SR-PSDTC-
84-06.

Copies of the submission, all
subsequent amendments, all written
statements with respect to the proposed
rule change which are filed with the
Comnussion, and all written
communications relating to the proposed
rule change between the Commission
and any person, other than those which
may be withheld from the public In
accordance with the provisions of 5
U.S.C. 552, will be available for
inspection and copying at the
Commission's Public Reference Room,
450 Fifth Street, NW., Washington, D.C.
Copies of the filing and of any
subsequent amendments also will be
available for inspection and copying at
the principal office of PSDTC.
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For the Commission, by the Division of
Market Regulation pursuant to delegated
authority.
George A. Fitzsimmons,
Secretary.
[FR Doc. 84-173=9 Filed 6-28-84: 8:45 am]
BILLING CODE 8010-01-11

(Release No. 34-21094; File No. SR-PSE-11]

Self-Regulatory Organizations;
Proposed Rule Change by the Pacific
Stock Exchange, Inc.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934, 15
U.S.C. 78s(b)(1), notice is hereby given
that on June 4,1984, the Pacific Stock
Exchange, Inc. filed with the Securities
and Exchange Commission the proposed
rule change as described m Items I, II
and Ell below, which Items have been
prepared by the self-regulatory
orgamzation. The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons.
I. Self-Regulatory Organization's
Statement of the Terms of Substance of
the Proposed Rule Change

The Pacific Stock Exchange, Inc.
("PSE") proposes to amend several
sections of Rule VI of the Rules of the
Board of Governors, and Options Floor
Procedure advice ("OFPA") B-5. These
proposals redefine the obligations of
market-makers and create a zone
system for market-making. The

-Statement of Purpose in Item H(A]
below contains a description of the
terms of substance of the proposed rule
changes.

I. Self-Regulatory Organization's
Statement Regarding the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing the Commission, the self-
regulatory organization included
statements concerning the purpose of
and basis for the proposed rule change
and discussed any comments it received
on the proposed rule change. The texts
of these statements may be examined at
the places specified in Item IV below.
The self-regulatory orgamzation has
prepared sunmanes, set forth in
sections (A], (B), and {C) below, of the
most significant aspects of such
statements.
(A) Self-Regulatory Organization's
Statement of the Purpose of, and
StatutoryBasis, for, the Proposed Rule
Changg"

The purpose of the rule change is to
revise the Exchange's system of
regulating Market Maker obligations, to

more effectively accomplish the
intended goals. To implement this
system, some of the existing language of
Rule VI, Section 79 must be amended,
and new language will be added to
Sections 75 and 79. Options Floor
Procedure Advice B-5 will also be
amended to reflect the changes made to
Section 79.

Proposed Commentary .03 of Section
75 authorizes the Options Appointment
Committee to create primary zones
consisting of several posts, each post
containing several classes of options.
Under the new Commentary, a Market
Maker's principal assignment will
extend to a primary zone consisting of
several posts, rather than a single post.
The zone system will increase the
number of Market Makers primarily
assigned to each option, which will have
the effect of improving liquidity.

Section 79(b)(1) of Rule VI and
Commentary .02 will be amended to
reduce the maximum bid-ask
differentials m all series of options, to
create tighter markets. The practice of
doubling the maximum bid-ask
differential for the far term series is
eliminated.

Commentary .03 of Section 79, which
required that no more than 2571 of a
Market Maker's trading activity in any
quarter be in classes of options
contracts to which the Market Maker
holds neither a Principal nor
Supplemental Appointment is being
completely eliminated. In its place, the
following Commentaries to Section 79
are being added.

Proposed Commentaries .03(a) and
.03(b) will obligate a Market Maker who
represents the best market in the crowd
to inform the Order Book Official when
he is leaving the post, and state that a
market Maker must inform the crowd
when he changes a market he has
recently given. These measures are
intended to reduce crowd disruption and
ensure that the displayed bids and
offers accurately reflect the current best
market in the crowd.

Proposed Commentary .06 of Section
79 formalizes the obligation of every
Market Maker who is present at a post
to trade one contract at the established
price, in response to a Floor Broker's
call for a market in an option at that
post. If a Market Maker at the post
either bids lower or offers higher than
the established market, such Market
Maker shall be obligated to trade one
contract at the price quoted by the
Market Maker. This Commentary states
an affirmative obligation that Market
Makers currently have under Section 79,
and will aid Floor Brokers in filling
orders at one price in an option with
liquidity problems.

Proposed Commentary .07 formalizes
the existing obligation of Market Makers
to honor a quotation just given. This
amendmant is intended to reduce crowd
disruption =.d assist in the maintenance
of a fair and orderly market.

The Exchange's Market Maker
attendance requirements, currently
contained in OFPA B-5, are being
eliminated, and are replaced with the
requirement that Market Makers must
execute 407o of their total transactions
in-person. The Options Floor Trading
Committee, which unanimously
approved this proposed rule change,
believes that the in-person trading
requirement is a better method of
enforcing Market Maker obligations
than the existing attendance rules.

The proposed rule change is
consistent with the requirements of
Section 6[b)(5) of the Securities
Exchange Act of 1934, in that it
promotes just and equitable principles
of trade by improving the Exchange's
methods of regulating Market Maker
obligations.

(3 Self-Regulatory Organuzation's
Statement on Burden on Competition

The proposed rule change imposes no
burden on competition.

(C) Self-Regulatory Organization's
Statement on Comments on the
Proposed Rule Change Received from
AMembers, Participants or Others

Comments on the proposed rule
change were neither solicitated nor
received.

Ill. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer perioch (i
As the Comnumssion may designate up to
g0 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or (fi]
as to which the self-regulatory
organization consents, the Commission
will:

(A) By order approve such proposed
rule change, or

(B) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Parsons making written sibmissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, N.W.,
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Washington, D.C. 20549. Copies of the
submission, all subsequent amendments,
all written statements with respect to
the proposed rule change that are filed
with the Commission, and all written
communications relating to the proposed
rule change between the Commission
and any person, other than those that
may be withheld from the public in
accordance with the provisions of 5
U.S.C. 552, will be available for
inspection and copying in the
Commission's Public Reference Section,
450 Fifth Street, N.W., Washington, D.C.
Copies of such filing will also be
available for inspection and copying at
the PSE. All submissions should refer to
the file number in the caption above and
should be submitted within 21 days after
the date of this publication.

For the Commission by the Division of
Market Regulation, pursuant to delegated
authority.

Dated: June 22,1914.
George A. Fitzsimmons,
Secretary.
(FR Doc. &1-17363 Filed 0-28-84; 8.45 am]
BILNG CODE 8010-01-M

[Release No. 21084; File No. SR-NYSE-84-
21]

Self-Regulatory Organizations; Filing
of Proposed Rule Change by New York
Stock Exchange, Inc.

June 22,1984.
The New York Stock Exchange, Inc.

("NYSE") submitted on June 8, !984,
copies of a proposed rule change
pursuant to section 19(b)(1] of the
Securities Exchange Act of 1934 ("Act")
and Rule 19b-4 thereunder to implement
certain enhancements to the NYSE's
Designated Order Turnaround ("DOT")
and Limit ("LMT") systems as well as an
Immediate Reporting Service for
specified securities. In this release the
Commission is both providing notice of
the proposed rule change and soliciting
public comment on several specific
issues raised by the proposed
procedures.

The proposed rule change provides as
follows: (i] The order-size eligibility in
the DOT system would be increased
from 599 shares to .,099 shares for
market orders, and the order eligibility
size in LMT would be increased to 5,099
shares for all LMT orders; I (ii)

I Currently, the order eligibility size In LMT is 599
shares for day limit orders, and 5,099 shores for
GTC ("good 'til cancelled") limit orders. The NYSE
proposes to further raise the eligibility standard to
30.099 shares for all LMT orders, as further system
enhancements are made.

marketable limit orders up to 1,099
shares would be treated as market
orders for the purposes of DOT;2 (iii)
market orders up to 1,099 shares and
marketable limit orders up to 1,099
shares would (in such security issues as
the NYSE may from time to time
determine) by quaranteed execution at a
single price; (iv) the NYSE's policy of
specialists' not charging a commission
on DOT orders would be extended to
both market orders and marketable limit
orders up to 1,099 shares, but due to the
greater service required on short sales,
specialists would be authorized to
charge comiussion fot both market and
marketable limit orders to sell short; (v)
the specialists' existing 1/2 point price
guarantee (with certain exceptions as
provided m NYSE Rule 123A.47) for
execution prices reported through DOT
would apply to market and marketable
limit orders up to 1,099 shares, 3 and a
new exception would be created
providing that the specialist's guarantee
would not apply to an erroneous
execution report on a limit order if, in
fact, the subject security never reached
the limit price on that trading day; (vi)
the time parameter within which a
specialist must report an execution or a"stop" on a DOT order (or cause a
system generated report to be issued)
would be reduced from five minutes to
30 seconds, on a phased-m basis as the
Exchange deems appropriate; and (vii)
the NYSE's proposed "Immediate
Reporting Service" would be used for
certain stocks (to be selected by the
NYSE) to provide for immediate
execution and report through DOT for
market and marketable limit orders up
to 1,099 shares when the spread
between the bid and the offer m the
subject stock is V point and the NYSE
quotation is the best Intermarket
Trading System ("ITS"] quotation m that
stock. 4 The NYSE states that the
proposed modifications to its DOT
system will increase the operating
efficiency of the Exchange and have
become necessary due to substantial
increases in its volume of transactions
and in its average order size since 1976,
when DOT was introduced.

2The NYSE defines a "marketable limit order" as
a limit order that Is immediately executable because
the pace otthe subject security at the time the order
is entered is equal to or better than the limit price
on the order.

3 Under NYSE Rule 123A.47(b) an erroneous
execution report sent by a specialist through DOT
shall be binding unless the report is more than
point away from the execution pace, in which case
the execution pnce shall be binding.

4The ITS is an intermarket communications
facility operated jointly by certain national'
securities exchanges and the National Association
of Securities Dealers;nc. ("NASD").

Publication of the submission Is
expected to be made in the Federal
Register during the week of June 25,
1984. In order to assist the Commission
in determining whether to approve the
proposed rule change or institute
proceedings to determine whether the
proposed rule change should be
disapproved, interested persons are
invited to submit written data, views
and arguments concerning the
submission within 21 days from the date
of publication in the Federal Register,
Persons desiring to make written
comments should file six copies thereof
with the Secretary of the Commission,
Securities and Exchange Commission,
450 5th Street, NW., Washington, D.C.
20549. Reference should be made to File
No. SR-NYSE-84-21.

As noted above, the NYSE's
Immediate Reporting Service would
provide immediate executions to orders
entered into the DOT system when the
NYSE quotation spread in the subject
stock was no more than /a point and the
NYSE quote equaled the best ITS
quotation. In all other cases, however,
DOT market orders would be assigned a
reference price based on the NYSE's
most recent last sale price in the subject
stock preceding the order, and, If not
executed within the specified time after
receipt, the DOT order would be
automatically executed at this reference
price. Marketable limit orders would be
assigned the prevailing NYSE quote at
time of receipt as a reference price, and
would be similarly executed at the
reference price if not executed by a
specialist within the specified time
period. The NYSE proposes to reduce
the time parameter preceding system
execution of these orders from the
existing five minute period to as little as
thirty seconds, on a phased-in basis,

The NYSE's proposed immediate
Reporting Service would be the first
fully automated execution system for
round-lots introduced on the NYSE.0
Other exchanges, including the Pacific
("PSE"), Midwest ("MSE"), and
Philadelphia ("Phlx") Stock Exchanges
have offered automated executions for
small orders in listed stocks for a

0

iThe NYSE previously has implemented Its
Registered Representative Rapid Response Service
("R4"), currently approved on a temporary basis
until November 10, 1984. See Securities Exchange
Act Release No. 20350 (November 4, 1983). R4
allows participating broker-dealers to execute small
customer orders in certain NYSE stocks at the best
ITS quotation and then send reports of those
executions for acceptance by the specialist.
Although R4 provides Immediate executions, It does
so through allowing reports of off-floor executions
to be forwarded to the Exchange rather than
through an on-floor execution system such as the
iunediate Reporting Service.
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number of years. These systems execute
orders automatically on a derivative
basis at the best ITS quote; 6 that is, even
if the exchange's own quotation does
not equal the best ITS quote, customers
are assured an execution in these
automated systems at this price. The
NYSE's immediate Reporting Service
similarly would assure an execution at
the best ITS quote in stocks included in
the service.7

In view of the significance of the
introduction of an automated execution
system on the NYSE, the commission
solicits comments on the NYSE's
proposed immediate Reporting Service.
The Commission especially solicits
comment on any possible structural
Implications of the immediate Reporting
Service, as well as on possible
execution efficiencies afforded by this
system.

The Commission also requests
comments on the NYSE's proposal to
reduce the time parameters for system
generated executions of DOT aid
marketable limit orders to as short as
thirty seconds. The Commission notes
that, with a thirty second parameter, this
DOT system would be equivalent in
many respects to the PSE's SCOREX
and the MSE's MAX automated
execution systems, in which orders are
exposed to the specialist for thirty
seconds prior to execution. The NYSE's
DOT system would differ from these
systems, however, in that the DOT
system, which uses as reference prices
the preceding NYSE last sale and quote,
would not assure customer executions
at the best ITS quote or even an
execution based on the consolidated last
sale price. Use of a last sale reference
price could result at times in executions
of DOT orders at prices better than the
best ITS quote, if the preceding trade
occurred between the ITS spread.
However, it also could result m trades
outside the best ITS quotation if, for
instance, the last NYSE trade involved a
block at a price away from the market
or the market had moved since the last
trade. Moreover, use of the NYSE quote
would result in inferior executions
whenever the NYSE quote did not equal
the best ITS quote. Accordingly, the
Commission particularly requests
comment concerning the potential
impact on the quality of customer

'The PSE. however, currently does not include
certain NASD quotes in its automated execution
system.

7It should be noted that the NYSE's proposed
immediate Reporting Service, while offering
automated executions at the best quote, would not
be a derivative system like the other exchange
automated systems, because the NYSE quote must
match the best ITS quote before orders are
automatically executed in tis system.

executions of DOT orders at the NYSE
Last sale or the NYSE quote after a
period as short as thirty seconds.8

Copies of the submission, all
subsequent amendments, all written
statements with respect to the proposed
rule change which are filed with the
Commission, and all written
communications relating to the proposed
rule change between the Commission
and any person, other than those which
may be withheld from the public in
accordance with the provisions of 5
U.S.C. 552, will be available for
inspection and copying at the
Commission's Public Reference Room,
450 5th Street, NW., Washington, D.C.

Copies of the filing and of any
subsequent amendments also will be
available at the principal office of the
above-mentioned self-regulatory
organization.

For the Commission, by the Division of
Market Regulation pursuant to delegated
authority.
George A. Fitzsimmons,
Secretory.

Exhibit A

In the matter of proposed rule change
by New York Stock Exchange, Inc,
relating to enhancements to the DOT
and LMT systems and the introduction
of an Immediate Reporting Service.
Comments requested within 21 days
after the date of this publication.

Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934,15
U.S.C. 78s(b)(1), notice is hereby given
that on June 8,1984, the New York Stock
Exchange, Inc. filed with the Securities
and Exchange Commission the proposed
rule change as described in Items 1, 11
and III below, which Items have been
prepared by the self-regulatory
organization. The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons.

1. Self-Regulatory Organization's
Statement of the Terms of Substance of
the Proposed Rule Change

The proposed rule change consists of
enhancements to the Exchange's DOT
and LMT Systems and the introduction
of an Immediate Reporting Service for
specified securities.

$The NYSE staff has indcated that it mitcnds to
move eventually to using the bcst ITS quote as the
reference price for execution of DO and
marketable limit orders, after the NYSE's Internal
systems have been modified to allow pricng In
these systems off the best ITS quote.

'The NYSE's submission for publication In the
Federal Register Is appcnded as Exibit A to this
notice.

II. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission. the
self-regulatory organization included
statements concerning the purpose of
and basis for the proposed rule change
and discussed any comments it received
on the proposed rule change. The text of
these statements may be examined at
the places specified in Item IV below.
The self-regulatory organization has
prepared summaries, set forth in
Sections (A], (B), and (C) below, of the
most significant aspects of such
statements.

A. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

(1) Purpose

The purpose of the rule change
proposed herein is to increase the
efficiency of Exchange systems by
providing more rapid and cost-effective
reports to subscriber member
organizations. The proposed rule
changes consist essentially of the
following:

(i) Raising order-size eligibility in the
Designated Order Turnaround (DOT)
and limit LMT) Systems.

(it) Providing that marketable limit
orders up to 1,099 shares be treated as
market orders for purposes of the DOT
System rules and procedures.

(iii) Providing for a single-priced
execution of DOT orders and
marketable limit orders up to 1,099
shares.

(iv) Extending the Exchange's policy
on the specialist not charging a
commission on DOT market orders to
marketable limit orders up to 1,099
shares, and clarifying that the specialist
may charge a commission on DOT
market orders to sell short and
marketable limit orders to sell short.

(v] Providing that, subject to specified
exceptions, the specialist shall be liable
for erroneous execution reports of limit
orders up ,, point for orders up to 1,099
shares.

(vi) Changing the time parameter for
system-generated reports for DOT
market orders whenever the specialist
fails to report an execution or a "stop"
to 30 seconds, to be implemented over a
period of time as the Exchange deems
appropriate, and extending the concept
of system-generated reporting to
marketable limit orders up to 1,099
shares subject to the same "timer" as for
DOT market orders.
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(vii) Providing that a member firm
shall receive an immediate report of
execution of a DOT market order or
marketable limit order m a stock eligible
for the Exchange's "Immediate
Reporting Service" when the spread
between the bid and offer in the stock is

s point and the NYSE quotation is the
best Intermarket Trading System ("ITS")
quotation m that stock.

Increase in Order Size Eligibility. The
Exchange proposes that the size of
orders eligible for transmission to the
Floor via the DOT System be increased
from 599 sl~ares to 1,099 shares. The
Exchange notes that the size of the
average trade has been increasing since
the DOT System was introduced m 1976.
In that year, DOT order eligibility was
199 shares, and the size of the average
trade on the NYSE was 559 shares. Last
year, the size of the average trade was
more than 1,300 shares. In 1983, there
were more than 37,000 trades per day in
the range of 100 to 900 shares. The
increase in the eligibility size of DOT
orders represents an attempt by the
Exchange to handle such orders as
efficiently as possible in light of overall
market trends toward larger size orders
and trades.

In addition to increasing DOT order
eligibility to 1,099 shares, the Exchange
is also proposing to increase the size of
orders eligible for its LMT System.
Currently, the order eligibility size in
LMT 1 599 shares for aay limit orders,
and 5,099 shares for GTC ("good till
cancelled") limit orders. The Exchange
wants to raise the order eligibility size
to 5,099 shares for all orders in the LMT
System, and, in several months as
system enhancements are made, to
further raise the eligibility standards to
30,099 shares for all LMT orders. The
Exchange believes that these
enhancements are appropriate to ensure
the efficient functioning and utilization
of the LMT System.

"Marketable" Limit Orders. The
Exchange is proposing that
"marketable" limit orders (i.e., limit
orders that are immediately executable
because the price of the subject security
at the time the orders are entered into
the LMT System is equal to or better
than the limit price specified on the
order) up to 1,099 shares be handled in
the same manner as DOT market orders,
and be subject to all DOT trading rules
and procedures, including the Immediate
Reporting Service discussed below. In
Exchange's view, a marketable limit
order is, for all intents and purposes, the
equivalent of a market order, and
therefore may be appropriately handled
in the same manner as conventional
DOT market orders. The Exchange

believes that this will result in the more
efficient handling and processing of
marketable limit orders.

Single-Price Execution. The Exchange
is proposing that DOT market orders
and marketable limit orders up to an
order size of 1,099 shares, in selected
issues as the Exchange shall from time
to time determine, be guaranteed an
execution at a single price, and would
not be "split up" into two or more
segments, with each part of the order
receiving a different price. The
Exchange notes that currently 98% of all
DOT orders are executed at a single
price, and that automated execution
systems on regional exchanges, such as
PACE (Philadelphia], SCOREX (Pacific),
and MAX (Midwest) guarantee single-
price executions to their subscriber
organizations. The Exchange believes
that a single-price guarantee for DOT
orders and marketable limit orders up to
1,099 shares will provide efficient
handling and processing of such orders,
and meet the expressed needs of
subscriber organizations, who prefer
single-price executions of such orders.

Commissions on DOT and
Marketable Limit Orders to Sell Short.
It is Exchange policy that the specialist
not charge a commission for executing
DOTmarket orders. Basically, such
orders are of an important, but relatively
routine, nature, and do not require the
degree of service that might be called for
in handling larger orders, or orders with
special instructions. Thus, the Exchange
believes that a "no commission" policy
is appropriate. The Exchange also
believes it is appropriate to extend the"no comission" policy to marketable
limit orders since such orders are for all
intents and purposes the equivalent of
immediately executable market orders.
However, DOT market orders to sell
short and marketable limit orders to sell
short do require a degree of service
greater than that called for in executing
simple buy or sell orders. Therefore, the
Exchange has determined that the "no
commission" policy shall not apply to
DOT marketorders to sell short and
marketable limit orders to sell short.
Any commissions or other charges in
regard to the execution of such orders
are subject to negotiation between the
specialist and the subscriber member
organization. The Exchange notes that
orders to sell short are not elibible for
system-generated reporting or for the
Immediate Reporting Service, both of
which are discussed below.

Specialist's Liability for Erroneous
Limit Order Execution Reports. In SR-
NYSE-82-17, the Exchange submitted an
amendment to NYSE Rule 123A.47 to
provide essentially that the specialist

must guarantee the execution prices he
reports through the DOT System, except
that (i) if the erroneous report is at a
price which is more than one-half point
away from the execution price, then the
price of the execution shall be binding,
and (ii) if the DOT subscribing member
organization requests a correction from
the specialist prior to the opening on the
third business day following the day of
the transaction, the specialist shall
correct the execution report to the price
of the execution and that price shall be
binding. The Exchange is now proposing
to amend Rule 123A.47 to extend the
concept of specialists guaranteeing
execution reports to orders up to 1,099
shares in the LMT System, subject to the
two exceptions enumerated above. In
addition, a third exception would be
added in the case of LMT orders when
an execution report is sent but the stock
price never reached, on that trading day,
the limit price specified on the order. In
the Exchange's view, it would be
inappropiate to have the specialist
guarantee an execution price when,
under the terms of the order, the order
could not have been properly executed,
and the subscriber member organization
could not really have expected a report
of execution. The error experience of
specialists generally in handling small-
size orders, and the efficlences achieved
by the % point pnce guarantee, are
discussed in detail in SR-NYSE-82-17,
and are herein reiterated.

System-Generated Reports When
Specialist Fails to Report Evecution.
In SR-NYSE-83-20, the Exchange
submitted a proposal to provide system-
generated reports for DOT orders
whenever the specialist fails to report
an execution or a "stop" once five
minutes have elapsed after such order
reaches the Floor. As the Exchange
noted in that 19b-4 filing, system-
generated reporting is designed to
ensure that all DOT orders are
responded to on a timely basis. In
Amendment No. 1 to SR-NYSE-83-20,
the Exchange subsequently agreed that
the time parameter for system-generated
reporting would be not less than three
minutes unless the Exchange first
obtained SEC approval under the 19b-4
process.

At this time, the Exchange is hereby
requesting that the time parameter for
system-generated reports be reduced to
30 seconds. The Exchange intends to
gradually "phase in" this time parameter
over a period of several months,
consistent with the implementation of
new display-oriented' technology. The
Exchange is also proposing to extend
system-generated reporting to
marketable limit orders up to 1,099
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shares, subject to the same "timer" as
for DOT market orders.

The Immediate Reporting Service.
The Exchange's proposed Immediate
Reporting Service would be used for
certain stocks to be selected based on
the stock's activity, price, the percentage
of time the NYSE quotation represents
the minimum price variation (i.e., a "
market"), the percentage of time the
NYSE quotation represents the best
Intermarket Trading System ("ITS")
quotation in the stock, and such other
competitive considerations as the
Exchange may deem appropriate.

When a Service-eligible stock is
trading in a % point market and the
NYSE quotation is the best ITS
quotation, a market order entered

- through the DOT System, or a
marketable limit order up to 1,099 shares
entered through the LMT System, would
be immediately priced and reported by
the system to the originating member
organization. Buy orders are priced at
the NYSE offer and sell orders are
priced at the NYSE bid. Orders would
be executed at a single price. The
Service would be used only when a
Service-eligible stock is trading at a
point, ITS best-quotation market. If the
market is not Y point, or the NYSE
quotation is not the best ITS quotation,
the order would not be immediately
priced and reported, but rather would be
transmitted to the specialist's post for
execution pursuant to the usual DOT
procedures.

Upon receipt of a report of an order
priced and reported by the Service, the
specialist shall accept such report as the
report of an execution that has already
taken place.

If a bid or offer on which the report of
execution is based is on behalf of the
book or the Crowd, the specialist would
give up the book or the Crowd, based on
priority. If the specialist has priority
over an order in the Crowd, he may
retain priority and accept the Service
report for his own account. If the
execution report is not at the prevailing
quote when the report is received on the
Floor, the execution is allocated to the
contra-side interest which was
responsible for the bid or offer at the
time of the Service execution. If that
interest has been filled by an
intervening transaction, or has been
withdrawn from the market, the
specialist shall guarantee the execution
price as a matter of last resort.

The Exchange believes that the
Service offers a distinct benefit to
member organizations by providing
them with immediate, guaranteed
execution reports. The Service also uses
the universal contrast that are employed
in the DOT System, and thus provides

for automatic submission of trade data
to comparison. Thus, the Service should
eliminate errors and omissions and
provide a fully compared trade on trade
date.

(2) Statutory Basis
The DOT and LMT Order System

enhancements proposed herem are
designed to facilitate transactions
involving orders on the Exchange and to
provide for efficient clearance and
settlement of these transactions.
Implementation of these enhancements
will be consistent with those provisions
of the Securities and Exchange Act of
1934 (the "Act") which encourage use of
new data processing and
communications techniques and more
efficient market operations. It will also
advance the prompt and accurate
clearance and settlement of securities
transactions. See Sections 11A(a)(1) and
17A(a](1].

B. Self-Regulatory Organization's
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule changes will impose
any burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act.

C. Self-Regulatory Organization's
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants or Others

The Exchange has neither solicited
nor received written comments on the
proposed rule.change.

I. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Withun 35 days of the date of
publication of tis notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or (ii)
as to which the self-regulatory
organization consents, the Commission
will:

(A] By order approve such proposed
rule change or

(B) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments
Interested persons are invited to

submit written data, views and
arguments concerning the foregoing.
Persons making written submission
should frile sLx copies thereof with the
Secretary, Securities and Exchange
Comnussion, 450 Fifth Street, NW.,
Washington, D.C. 20549. Copies of the

submission, all subsequent amendments,
all written statements with respect to
the proposed rule change that are filed
with the Commission, and all written
communications relating to the proposed
rule change between the Commission
and any person, other than those that
may be withheld from the public m
accordance with the provisiois of 5
U.S.C. 522. will be available for
inspection and copying in the
Comnumssion's Public Reference Section.
450 Fifth Street. NW., Washington. D.C.
Copies of such filing will also be
available for inspection and copying at
the principal office of the above-
mentioned self-regulatory organization.
All submissions should refer to the file
number in the caption above and should
be submitted within 21 days after the
date of this publication. For the
Coinussion by the Division of Market
Regulation, pursuant to delegated
authority.
George A. Fitzsimmons,
Secreta:y.
t IF1- ,128-1rz= F'z B-2349: 8:43 l

LLING CODE VOl01-

DEPARTMENT OF TRANSPORTATION

Federal Aviation AdmInistration

Radio Technical Commission for
Aeronautics (RTCA), Executive
Committee; Meeting

Pursuant to section 10[a}(2) of the
Federal Advisory Committee Act (Pub.
L 92-463; 5 U.S.C. App. 1) notice is
hereby given of a meeting of the RTCA
Executive Committee to be held on July
20,1984, in the RTCA Conference Room,
One McPherson Square, 1425 K Street
N.W., Suite 500, Washington. D.C.
commencing at 9:30 a.m.

The Agenda for this meeting is as
follows: (1) Approval of Minutes of
Meeting Held on May 10, 1984; (2)
Chairman's Report on RTCA
Administration and Activities; (3)
Special Committee Activities Report for
May and June, 1984; (4] Consideration of
Establishing New Special Committees;
(5] Approval of Special Committee 135
Recommended Revisions to RTCA
Document DO-160A 'Evironmental
Conditions and Test Procedures for
Airborne Eqwpment"; and (6] Other
Business.

Attendance is open to the interested
public but limited to space available.
With the approval of the Chairman,
members of the public may present oral
statements at the meeting. Persons
wishing to present statements or obtain
information should contact the RTCA
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Secretariat, One McPherson Square,
'1425 K Street, N.W., Suite 500,
Washington, D.C. 20005, (202) 682-0266.
Any member of the public may present a
written statement to the committee at
any time.

Issued in Washington, D.C., on June 21,
1984.
Karl F. Bier~ch,
Designated Officer.
IFR Doc. 84-17328 Filed 6-284-; 8:45 am

BILUNG CODE 4910-13-M

UNITED STATES INFORMATION
AGENCY

Cultural Property Advisory Committee;
Meeting Agenda

The Cultural Property Advisory
Committee will conduct a meeting at
Room 840, 301 4th Street, SW.,
Washington D.C. on July 11 and 12.
Agenda for the two day session is as
follows:

Wednesday, July 11
9:00 a.m.-Committee Chairmin,

Michael J. Kelly, convenes meeting.
New member, James Berry Hill takes
the oath of office.

9:30 a.m.-Report by the Executive
Director, Ann Guthrie, regarding the
status of outstanding issues from
March meeting.

9:45 a.m.-Presentation and discussion
of proposed "Committee
Organization."
1:15 a.m.-Presentation by Anne Raidl

of the Cultural Heritage Division of
UNESCO, Paris.
12:00 p.m.-Break for lunch.
1:30 p.m.-Presentation and discussion

of Committee's procedures for
considering a State Party request.

5:00 p.m.-Adjourn.

Thursday, July 12
9:00 a.m.-Chairman convenes meeting.

Consideration of Committee's internal
procedures and operations.

12:30 p.m.-Adjournment (time
approximate)
Afternoon session of July 11 and

morning of July 12 will be closed to the
public in accordance with the provisions
of the Government in the Sunshine Act
(5 U.S.C. 552b(c)(7)(E)). Discussion will
involve investigative techniques and
procedures. The session will also be
closed because the discussion will
involve internal personnel rules and
practices (5 U.S.C. 552b(c)(2)), and
information the premature disclosure of
which would be likely to frustrate
significantly by implementation of
proposed actions (5 U.S.C. 552b(c)(9)(B)).

Members of the public wishing to
attend the open session on Wednesday,
July 11, should contact Ms. Vicki Rose
on 485-7319, for the exact location of
Committee activities. Public attendance
will be limited due to the size of the
meeting room, and must be arranged in
advance because of controlled access to
the USIA Building.

Dated: June 26, 1984.
Charles N. Canestro,
FederalRegzsterLiaison.

Determination To Close Advisory Committee
Meeting; July 11-12,1984

Based on information provided to me by
the Cultural Property Advisory Committee, I
hereby determine that the sessions of the
meeting scheduled for the afternoon of July 11
and the mormng of July 12, may be closed to
the public.

The Committee has requested that these
portions of the July 11-12 meeting be closed,
because it will be discussing investigative
techniques and procedures (5 U.S.C.
552b(c)(7) El). It will also involve discussion
of internal personnel rules and practices (5
U.S.C. 552b[c)(2)) and information, premature
disclosure of which, would be likely to
frustrate significantly implementation of
proposed actions and policies (5 U.S.C.
552b(c)(9)(B)).
Charles Z. Wick,
Director.
[FR Doc. 84-17346 Filed 6-2--84:8:45 am]

BILLING CODE 8230-01-M

VETERANS ADMINISTRATION

Agency Form Under OMB Review
AGENCY: Veterans Administration.
ACTION: Notice.

SUMMARY: The Veterans Administration
has submitted to OMB for reveiw the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35). This document contains
extensions and lists the following
information: (1) The Department or Staff
Office issuing the form; (2) the title of
the form; (3) the agency form number if
applicable; (4) how often the form must
be filled out; (5) who will be required or
asked to report; (6) an estimate of the
number of responses; (7) an estimate of
the total number of hours needed to fill
out the form; and (8) an indication of
whether section 3504(h) of Pub. L. 96-511
applies.
ADDRESSES: Copies of the form and'
supporting documents may be obtained
from Patricia Viers, Agency Clearance
Officer (732), Veterans Administration,
810 Vermont Avenue, NW., Washington,
DC 20420, (202) 389-2146. Comments and

-questions about the items on this list

should be directed to the VA's OMB
Desk Officer, Dick Eisinger, Office of
Management and Budget, 726 Jackson
Place, NW., Washington, DC 20503, (202)
395-6880.
DATES: Comments on the information
collections should be directed to the
OMB Desk Officer within 60 days of this
notice.

Dated: June 25,1984.
.By direction of the Administrator.

Dominick Onorator,
Associate Deputy Adnumstrator for
Information Resources Management.

Extension
1. Department of Veterans Benefits
2. Farm Survey and Overall Farm and

Home Plan Self-Proprietor/
Manager-Chapter a1. Title 38.
United States Code

3. VA Form 28-1905n
4. On occasion
5. Individuals or households
6. 30 responses
7 60 hours
8. Not applicable

Extension
1. Department of Veterans Benefits
2. Monthly Certification of Flight

Training
3. VA Form 22-6553c
4. On occasion Monthly
5. Individuals or households-

Businesses or other for-profit- Non-
profit institutions; Small businesses
or organizations

6. 615 responses
7 1800 hours
8. Not applicable

iFR Doc. 84-17357 Filed 6.-28-84: 145 am)
BILLING CODE 8320-01-M

Veterans Administration Medical
Center, Sepulveda, California, Chevron
Drilling Lease; Finding of No
Significant Impact

The Veterans Administration (VA)
has assessed the potential
environmental impacts that may occur
as a result of the proposed lease of Va,
acre of VA land, with access, for a
period of 18 months and has determined
that the potential environmental impacts
will be minimal as a result of the
issuance of the lease.

Chevron, Inc., proposes to use the
leased land as the site for drilling anl
exploratory corehole by directional
drilling. This will not be a production oil
well. It is only for exploratory
information gathering purposes,

Development of the project will cause
minor short term impacts in the form of
air pollution and generation of noise
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during construction and drilling
operations. Chevron will adhere to all
applicable Federal, State, and local
environmental regulations during
construction and operation of this
project.

The significance of the identified
impacts has been evaluated relative to
the considerations of both context and
intensity, as defined by the Council on
Environmental Quality (Title 40 CFR
1508.27).

An Environmental Assessment has
been performed in accordance with the

requirements of the National
Environmental Policy Act Regulations,
Sections 1501.3 and 1508.9. A Finding of
No Significant Impact has been reached
based upon the information presented in
this assessment. The assessment is
being placed for public examination at
the Veterans Administration,
Washington, D.C. Persons wishing to
examine a copy of the document may do
so at the following office: Mr. William F.
Sullivan, Director, Office of
Environmental Affairs (083C), Room 423,
Veterans Administration, 811 Vermont

Avenue. N.W., Washington. D.C. 20420,
(202) 389-3316. Questions or requests for
single copies of the Environmental
Assessment may be addressed to the
above office.

Dated. June 25. lM4.

By direction of the Administrator.
Everett Alvarz, Jr.,
DeputyAduwmsLtor.
[!R &U-2723 F "-d 0-23-C4 ai 3 =1

BU.LING CODE 320-01-U

26857
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This section of the FEDERAL REGISTER
contains notices of meetings published
under the "Government in the Sunshine
Act" (Pub. L 94-409) 5 U.S.C. 552b(e)(3).

CONTENTS

Item
Federal Election Commission ................ 1
Federal Energy Regulatory Commis-

sion ....................................................... 2
Federal Home Loan Bank Board .......... 3

1

FEDERAL ELECTION COMMISSION

Federal Register No. 84-1663

PREVIOUSLY ANNOUNCED DATE AND TIME:
Thursday, June 28,1984, 10:00 a.m.

Pursuant to 11 CFR 3.5(d)(1), the
Commission is adding the following
matter to the open meeting agenda:
Financial Control and Compliance Manual

for General Election Candidates Receiving
Public Financing

The meetings scheduled for the dates
of July 3, 1984, and July 5, 1984, have
been cancelled.
* *t * *

PERSON TO CONTACT FOR INFORMATION:
Mr. Fred Eiland, Information Officer,
202-523-4065.
Marjorie W. Emmons,
Secretary of the Commission.
[FR Do- 84-17458 Filed 6-27-84; 10:45 am)

BILLING CODE 6715-01-M

2
- FEDERAL ENERGY REGULATORY

COMMISSION
"FEDERAL REGISTER" CITATION OF

PREVIOUS ANNOUNCEMENT. June 26,1984,
49 FR 26181.

PREVIOUSLY ANNOUNCED TIME AND DATE
OF MEETING: 10:00 a.m., June 28, 1984.

CHANGE IN THE MEETING: The following
item has been added:

Item No., Docket No., and Company

CAG-6: RP84-16-0002 and RP84-21-000,
Locust Ridge Gas Company

CAG-14: RP84-42-0- and RP72-133-000, et
al., United Gas Pipe Line Company

Kenneth F. Plumb,
Secretary.
[FR Doc. 84-17454 Filed 6-27-84: 10:27 am]
BILNG CODE 6717-02-M

3

FEDERAL HOME LOAN BANK BOARD

"FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT. Vol. No. 49
Page No.-None at this time. Date to be
Published-Thursday, June 28, 1984.

PLACE: Board Room, 6th Floor, 1700 G
St., NW., Washington, D.C.
STATUS: Open meeting.

CONTACT PERSON FOR MORE
INFORMATION: Ms. Cravlee (202-377-
6970).

CHANGES IN THE MEETING: The following
items have been withdrawn from the
Bank Board Meeting scheduled Monday,
July 2, 1984, at 2:00 p.m.

Limitations on Acceptance of Brokered
Deposits, Recordkeeping for Insurance of
Accounts

Finance Subsidiaries
No. 88, June 27,1984.

John F. Gllzzon,
Assistant Secretary.
[FR Doc. 84-17493 Filed 6-27-84:7-44 pro

BILLING CODE 6720-01-M
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DEPARTMENT OF LABOR

Employment Standards
Administration, Wage and Hour
Division

Minimum Wages for Federal and
Federally Assisted Construction;
General Wage Determination
Decisions

General wage determination decisions
of the Secretary of Labor specify, in
accordance with applicable law and on
the basis of information available to the
Department of Labor from its study of
local wage conditions and from other
sources, the basic hourly wage rates and
fringe benefit payments which are
determined to be prevailing for the
described classes of laborers and
mechanics employed on construction
projects of the character and m the
localities specified therein.

The determinations in these decisions
of such prevailing rates and fringe
benefits have been made by authority of
the Secretary of Labor pursuant to the
provisions of the Davis-Bacon Act of
March 3, 1931, as amended (46 Stat.
1494, as amended, 40 U.S.C. 276a) and of
other Federal statutes referred to in 29
CFR 1.1 (including the statutes listed at
36 FR 306 following Secretary of Labor's
Order No. 24-70) containing provisions
for the payment of wages which are
dependent upon determination by the
Secretary of Labor under the Davis-

'Bacon Act; and pursuant to the
provisions of part I of subtitle A of title
29 of Code of Federal Regulations,
Procedure for Predetermination of Wage
Rates (37 FR 21138) and of Secretary of
Labor's Orders 12-71 and 15-71 (36 FR
8755, 8756). The prevailing rates and
fringe benefits determined in these
decisions shall, in accordance with the
provisions of the foregoing statutes,
constitute the minimum wages payable
on Federal and federally assisted
construction projects to laborers and
mechanics of the specified classes
engaged on contract work of the
character and in the localities described
therein.

Good cause is hereby found for not
utilizing notice and public procedure
thereon prior to the issuance of these
determinations as prescribed in 5 U.S.C.
553 and not providing for delay in
effective date as prescribed in that
section, because the necessity to issue
construction industry wage
determination frequently and in large
volume causes procedures to be

impractical and contrary to the public
interest.

General wage determination decisions
are effective from their date of
publication in the Federal Register
without limitation-as to time and are to
be used in accordance with the
provisions of 29 CFR Parts 1 and 5.
Accordingly, the applicable decision
together with any modifications issued
subsequent to its publication date shall
be made a part of every contract for
performance of the described work
within the geographic area indicated as
required by an applicable Federal
prevailing wage law and 29 CFR, Part 5.
The wage rates contained therein shall
be the mimmum paid under such
contract by contractors and
subcontractors on the work.

.Modifications and Supersedeas
Decisions to General Wage
Determination Decisions

Modifications and supersedeas -
decisions to general wage determination
decisions are based upon information
obtained concerning changes in
prevailing-hourly wage rates and fringe
benefit payments since the decisions
were issued.

The determinations of prevailing rates
and fringe benefits made in the
modifications and supersedeas
decisions have been made by authority
of the Secretary of Labor pursuant to the
provisions of the Davis-Bacon Act of
March 3,1931, as amended (46 Stat.
1494, as amended, 40 U.S.C. 276a) and of
other Federal statutes referred to in 29
CFR 1.1 (including the statutes listed at
36 FR 306 following Secretary of Labor's
Order No. 24-70) containing provisions
for the payment of wages which are
dependent upon determination by the
Secretary of Labor under the Davis-
Bacon Act; and pursuant to the
provisions of part I of subtitle A of title
29 of Code of Federal Regulations,
Procedure for Predetermination of Wage
Rates (37 FR 21138) and of Secretary of
Labor's orders 13-71 and 15-71 (36 FR
8755, 8756). The prevailing rates and
fringe benefits determined in foregoing
general wage determination decisions,
as hereby modified, and/or superseded
shall, in accordance with the provisions
of the foregoing statutes, constitute the
minimum wages payable on Federal and
federally assisted construction projects
to laborers and mechanics of the
specified classes engaged in contract
work of the character and in the
localities described therein.

Modifications and supersedeas
decisions are effective from their date of
publication in the Federal Registor
without limitation as to time and are to
be used in accordance with the
provisions of 29 CFR Parts 1 and 5.

Any person, organization, or
governmental agency having an interest
in the wages determined as prevailing is
encouraged to submit wage rate
information for consideration by the
Department. Further information and
self-explanatory forms for the purpose
of submitting this data may be obtained
by writing to the U.S. Department of
Labor, Employment Standards
Administration, Wage and Hour
Division, Office of Government Contract
Wage Standards, Division of
Government Contract Wage
Determinations, Washington, D,C. 20210,
The cause for not utilizing the
rulemaking procedures prescribed in 5
U.S.C. 553 has been set forth in the
original General Determination
Decision.
Modifications to General Wage
Determination Decisions

The numbers of the decisions being
modified and their dates of publication
in the Federal Register are listed with
each State.

Califomai CA84-5007 .............................. May 18, 1984,
Delaware: DE82-3015 ................................. Juno 4, 1982.
llinois:

L83-2035 ............................................ Ap, 8. 1983.
L 83-2066 ....... ........................... .. AUg. 121983,

Iowa: IA84-4011 . . . Fob, 24, 1984.
Kansas .S84-4026 . .......... Apt. 27, 1984,
Loursana LA84-4010 .................. Mar, 0, 1984.
Oklahoma:

OK84-4033 .................................. ..... May 18, 1084,
0K84-4034 ................................... Do.

Texas:
TX82-4045 .............................................. Sept, 24, 1902,
TX84-4002 .. .................................. . Janu, 27, 1984,

Supersedeas Decisions to General Wage
Determination Decisions

The numbers of the decisions being
superseded and their dates of
publication in the Federal Registor are
listed with each State. Supersedeas
decision numbers are in parentheses
following the number of the decisions
being superseded.

Nevada: NV82-5115(NV84-5017) ................. Aug. 0, 1982,
Now Mexco NM83-4074 (NM84-4041)...... Oct, 21, 1983,

Signed at Washington, D.C., This 22nd day
June 1984.
James L Valin,
Assistant Administrator.
BILLING CODE 4510-27-M

I I
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ENVIRONMENTAL PROTECTION
ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[AD-FRL 2510-6]

Standards of Performance for New
Stationary Sources; Flexible Vinyl and
Urethane Coating and Printing
AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Standards of performance for
flexible vinyl coating and printing
operations were proposed in the Federal
Register on January 18, 1983 (48 FR
2276]. On October 11, 1983, the proposal
was extended (48 FR 46224] to cover
coating and printing of urethane webs.
The source category is being renamed
"flexible vinyl and urethane coating and
printing." The standard implements
Section 111 of the Clean Air Act and is
based on the Administrator's
determination that rotogravure printing
and coating of flexible vinyl and
urethane causes, or contributes
significantly to air pollution which may
reasonably be anticipated to endanger
public health or welfare. The intended
effect of this standard is to require all
new, modified, and reconstructed
printing lines used for rotogravure
printing and coating of flexible vinyl and
urethane to achieve emission limitations
reflecting the best demonstrated system
of emission reduction, considering costs,
nonair quality health, and
environmental and energy impacts.
EFFECTIVE DATE: June 29, 1984.

Under Section 307(b](1) of the Clean
Air Act, judicial review of this new
source performance standard is
available only by the filing of a petition
for review in the U.S. Court of Appeals
for the District of Columbia Circuit
within 60 days of today's publication of
this rule. Under Section 307(b)(2] of the
Clean Air Act, the requirements that are
the subject of today's notice may not be
challenged later in civil or criminal
proceedings brought by EPA to enforce
these requirements.
ADDRESSES: Background Information
Document. The background information
document (BID] for the promulgated
standards may be obtained from the
U.S. EPA Library (MD-35], Research
Triangle Park, North Carolina 27711,
telephone number (919) 541-2777 Please
refer to "Flexible Vinyl and Urethane
Coating and Printing-Background
Information for Promulgated
Standards," EPA-450/3-81-016b. The
BID contains (1] a summary of all the
public comments made on the proposed

standards and the Administrator's
response to the comments, (2] a
summary of the changes made to the
standards since proposal, and (3) the
final Environmental Impact Statement
which summarizes the impacts of the
standard.

Docket. A docket, number A-80-8,
containing information considered by
EPA in development of the promulgated
standards, is available for public
inspection between 8:00 am. and 4:00
p.m., Monday through Friday, at EPA's
Central Docket Section (LE-131), West
Tower Lobby, Gallery 1, 401 M Street,
SW., Washington, D.C. 20460. A
reasonable fee may be charged for
copying.
FOR FURTHER INFORMATION CONTACT:
Questions concerning development of
the standard should be directed to Doug
Bell, Standards Development Branch,
telephone (919] 541-5624. Questions
concerning the background information
document for the, industry should be
directed to Mr. Jim Berry, Chemicals and
Petroleum Branch, telephone (919) 541-
5605. The address for both contacts is
Emission Standards and Engineering
Division (MD-13], U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711.
SUPPLEMENTARY INFORMATION:

The Standards
Standards of performance for new

sources established under Section 111 of
the Clean Air Act reflect:

* * * application of the best technological
system of continuous emission reduction
which (taking into consideration the cost of
achieving such emission reduction, any
nonair quality health and environmental
impact and energy requirements) the
Admimstrator determines has been
adequately demonstrated (Section 111(a)(1)).
For convemence, this will be referred to
as."best demonstrated technology" or"BDT."

The affected facility to which the
promulgated standard applies is each
rotogravure printing line used to print or
coat flexible vinyl or urethane products.
Construction, reconstruction or
modification of the printing line must
have begun after January 18, 1983 for the
standard to be applicable. Existing
facilities are not subject to the standard
unless modified or reconstructed as
defined in 40 CFR 60.14 or 60.15. The
term "printing" is used in this preamble
to include printing and coating
processes. Similarly, the term "inks" is
used to mean inks and coatings.

The owner or operator of each
affected facility is required either to
reduce gaseous VOC emissions by 85
percent or to use waterborne inks with
an average VOC content of less than 1.0

kilogram (kg] VOC per kg ink solids. The
Agency has identified as the best
demonstrated technology the use of
either waterborne inks, fixed-bed
carbon adsorption systems, or thermal
or catalytic incineration systems,
Carbon adsorbers and incineration
systems must be operated in conjunction
with an efficient vapor capture system.
Currently, low VOC-content or
waterborne inks are in the
developmental stage in the flexible vinyl
printing industry, and therefore, their
preient use is limited. Industry
spokespersons expect their use to
increase significantly in the next 5
years.

Reference Methods 1, 2, 3, 4, and 25A
will be used during the performance test
to measure the gaseous VOC emissions
from affected facilities using add-on
control equipment to comply with the
standard. Reference Method 24 or the
ink manufacturer's formulation data will
be used to determine compliance for
affected facilities using waterborne inks.
The average VOC content of waterborne
inks (the weighted average mass (kg) of
VOC per unit mass (kg) of ink solids]
must be calculated over a time period
that does not exceed one calendar
month, or over a time period based on
quarters consisting of two 28 calendar
day periods and one 35 calendar day
period. Use of the latter averaging
period must be documented in the initial
performance test. The weighted average
VOC content of waterborne inks may
also be determined using plant blending
records (if plant blending is done] or
inventory/purchase records in
combination with Reference Method 24
or ink manufacturers' formulation data.
Dilution solvent added at the
rotogravure printing station must be
included in the calculation of the
weighted average. Each monthly
average VOC content of the inks
constitutes a performance test. The
initial performance test results must be
reported to the Administrator.
Semiannual reports of exceedances of
the average VOC content are also
required. These data must be retained at
the source for a period of 2 years.

The standard of 85 percent reduction
is based on an overall gaseous VOC
emission reduction. The overall gaseous
reduction for a control system Is
calculated by multiplying the efficiency
of the control device by the efficiency of
the vapor capture system. The result is
the overall gaseous VOC emission
reduction achieved by the control
system. Fixed-bed carbon adsorption
systems or thermal or catalytic
incineration systems will meet the
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standard when operated in conjunction
with an efficient vapor capture system.

There are monitoring requirements for
facilities using inks with an average
VOC content of 1.0 kg VOC per kg ink
solids or greater. For facilities controlled
by. a solvent recovery emission control
device, the continuous monitoring
requirements will not apply until EPA
has promulgated performance
specifications. If a thermal or catalytic
incinerator is used to control emissions,
monitoring requirements include
continuous measurement and recording
of the temperature of the thermal
incinerator exhaust gases, or of the gas
temperature upstream and downstream
of the catalytic incineration catalyst
bed. Deviations in these parameters
beyond specified linits serve as
indicators to the Administrator and to
the owner or operator that the control
system may not be reducing emissions
to performance test levels. Such
deviations must be reported to the
Adninstrator semiannually. Owners or
operators are required to maintain for 2
years the record§ of the control device
operating parameters that must be
monitored, as specified in 40 CFR
60.7(d].

Summary of Environmental, Energy, and
Economic Impacts

The environnmental, energy, and
economic impacts of this new source
performance standard (NSPS) are
expressed as incremental differences
between the impacts for facilities
complying with the standard and for
those facilities if no NSPS were
promulgated. In the absence of an NSPS.
it is assumed that facilities would
comply with the applicable State
implementation plan (SIP)'for VOC
emissions. This SIP control level is
referred to as the baseline and is based
on the 65 pqrcent overall emission
reduction requirement in the control
techmques guideline (CTG) document.
"Control of Volatile Organic Emissions
from Existing Stationary Sources-
Volume VIII: Graphic Arts-
Rotogravure and Flexography" (EPA-
450/2-78-033). It is expected that States
would impose this level of control for
any new plants locating in
nonattainment areas. This level of
control may or may not be required in
attainment areas, however, and would
depend on the particular plant and State
agency involved. Thus, to the extent that
State requirements in attainment areas
differ from the requirements of a typical
SIP, the actual impacts may differ from
the impacts presented in the following
discussion.

The flexible vinyl and urethane
printing industry is composed of

approximately 112 plants, many of
which have multiple rotogravure
printing lines. EPA estimates that the
promulgated standard Will affect three
to six new printing lines within the first
5 years after the standard is effective.
Extensive equipment modifications and
reconstructions are not expected to
occur.

The growth rate and projection that
three to six new printing lines would be
installed by 1987 reflects a recent
reevaluation. This was done in response
to recent comments and information
received from two trade associations.
The results of the reevaluation indicate
that a growth rate of at least 8.9 percent
is still expected for the vinyl
wallcovermg industry. The reevaluation
results indicate that about three new
sources would be constructed. This is a
conservative estimate based upon a
capacity utilization rate of between 70
and 80 percent which was suggested by
one of the trade associations. Daring the
initial development of the standard, EPA
estimated a 60 percent capacity
utilization factor. Growth rate estimates
based on this lower factor would be
greater. As such, thecalculated impacts
of the standard which are presented
below may be somewhat overstated
since they are based on a projected six
new printing lines.

The standard would reduce VOC
emissions by about 57 percent beyond
the levels achievable under the baseline
level. Nationwide in 1987, the standard

Q would reduce VOC emissions from new,
modified, or reconstructed flexible vinyl
printing lines by 790 megagams (870
tons) beyond the emission level required
by the baseline.

Potential wastewater pollution from a
controlled flexible vinyl printing line
results from the use of a carbon
adsorption emission control system.
National wastewater discharges would
increase by 36 percent or 4,800,000 liters
(1,300,000 gallons) in 1987 as a result of
the standard if all affected facilities
used carbon adsorption. Incineration
systems generate no wastewater.

Nationwide in 1987. the solid waste
load (spent carbon from carbon
adsorption) associated with standard
would be 5.4 me.gagrams (6.0 tons) or 25
percent greater than the load associated
with typical SIP control if all affected
facilities used carbon adsorbers as the
control device. No solid waste is
generated by incineration.

Carbon adsorption was the
predominant VOC control technique
found to be operating in the flexible
vinyl printing industry, and therefore it
was used to estimate energy impacts
associated with standard. By comparing

the potential national energy savings
resulting from reusing recovered solvent
with the energy required tQ operate
emission control devices, a potential net
national energy impact can be
estimated. Fuels and organic solvents
can both be derived from crude oil. A
decrease in the demand forsolvent die
to solvent recovery will thus increase
the potential for fuel availability by
offsetting the need for additional crude
oil. On a national basis in 1937. the
standard would result in an energy
savings of 41,00 GJ (39 billion Btu). The
standard would save about 15 percent
more energy than if all facilities were
controlled at the baseline level

A typical new flexible vinyl printing
line producing about 9 million square
meters (10.8 million square yards] of
material annually would require
approxamately 970 GJ (270,000 kw;h) of
electrical energy and approximately
9,700 GJ (9.2 billion Btu] of fuel oil
energy to meet the standard. If the
typical line were controlled to the level
of the standard, the total energy demand
would be approximately 10,700 GJ. The
amount of solvent potentially
recoverable under the standard could be
calculated to be equivalent to about
17,500 GJ of energy. Thus, the net energy
impact per print line would be a savings
of approximately 6,800 GJ annually.

The energy requirements for a typical
plant controlled by mcmeration to the
level required by the standard would be
approximately 37200 GJ (33 billion Btu]
peryear.

The capital cost for a typical new
printing- line is S1 million and the
annualized costs are $6.1 million.The
initial capital cost of a control system
(carbon adsorption) capable of
aclueving the baseline control level is S1
million and a control system (carbon
adsorption) capable of achieving the
level of the standard would cost $1.2
million. Because of the value of
potentially recoverable solvent,
annualized costs for control system
operation reprasent about 1 percent of
the total annualized cost for the
controlled plant. At a typical new plant
controlled to the baseline level by
carbon adsorption. this annualized cost
is about SU9DO. At a plant controlled at
the level of the standard, because more
solvent could be recovered, the
annualized costs decrease to
approximately S48,000.

Although incineration was not being
used during development of the
standard. some vinyl printers anticipate
the use of incineration to achieve the
standard. At a typical plant. the total
capital cost for an incinerator capable of
achieving the standard would be
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$669,000 with an annual operating cost
of $358,000.

Projections show a growth rate of
more than 8 percent per year for vinyl
wallcovering products and little growth
in the other sections of the industry
through 1987 At this growth rate, the
cumulative capital cost of control is
approximately $6.2 million for baseline
control and $7.4 million for the control
level of the standard. Annualized costs
(i.e., control system operation costs less
recovered solvent value) are
approximately $414,000 for baseline
control and $289,000 for the control level
of the standard.

The expected worst case maximum
price increase, based on the use of
carbon adsorption, would be 0.05
percent. If incineration were selected as
the control device, the worst case price
increase would be 0.67 percent. No
major impacts are expected on
geographical regions or local
governments.

The environmental, energy, and
economic impacts associated with the

- use of carbon adsorption are discussed'
in greater detail in the background
information document for the proposed
standard ("Rotogravure Printing and
Coating of Flexible Vinyl and
Urethane-Background Information for
Proposed Standards," EPA-450/3--81-
016a). Inpacts resulting from the use of
incineration are discussed in a separate
document which has been added to the
docket (IV-B--8).

Public Participation

Prior to proposal of the standard,
interested parties were advised by
public notice m the Federal Register (46
FR 42910, August 25, 1981) of a meeting
of the National Air Pollution Control
Techniques Advisory Committee to
discuss the flexible vinyl printing
standard recommended for proposal.
This meeting was held on September 22,
1981. The meeting was open to the
public and each attendee was given an
opportunity to comment on the
standards recommended for proposal.
The standard was proposed and
published in the Federal Register on
January 18,1983 (48 FR 2276). The
preamble to the proposed standard
discussed the availability of the
background information document
(BID), "Flexible Vinyl Coating and
Printing Operations-Background
Information for Proposed Standards,"
EPA-450/3-81-016a, which described m
detail the regulatory alternatives
considered and the impacts of those
alternatives. Public comments were
solicited at the time of proposal and,
when requested, copies of the BID were
distributed to interested parties. The

proposal notice stated that a public
hearing would be held if requested to
provide interested persons the
opportunity for oral presentation of
data, views, or arguments concerning
the proposed standard. There were no
requests for a public hearing and,
therefore, no hearing was held. The
public comment period was from
January 18, 1983 to April 1, 1983.

Twelve comment letters were
received concerming issues relative to
the proposed standard for flexible vinyl
coating and printing operations. The
comments have been carefully
considered and, where determined to be
appropriate by the Administrator,
changes have been made in the
proposed standard.

During the comment period, a letter
was received from a major manufacturer
of flexible urethane products who
recommended that flexible urethane
coated products be regulated under this
standard. The Administrator issued a
supplemental notice to the proposed rule
on October 11, 1983 (48 FR 46224), to
include the printing and coating of
flexible urethane products. A 30-day
public comment period ending
November 10, 1983, was held for receipt
of comments concerning urethane only.
No comment letters were received. The
promulgated standard includes the
printing and coating of flexible urthane
along with flexible vinyl.
Significant Comments and Changes to
the Proposed Standards

Comments on the proposed standard
were received from four vinyl printers,
an ink manufacturer, a printer of
urethane products, a manufacturer of
flexible packaging, a manufacturer of
carbon adsorbers and two vinyl printing
trade associations. A detailed
discussion of these comments and
responses can be found in the
background information document
which is referred to in the ADDRESSES
section of this preamble. The summary
of comments and responses in the BID
serve as the basis for the revisions
which have been made to the standard
between proposal and promulgation. Six
major comments and responses are
summarized in this preamble.

In response to public comments
received on the proposed rulemaking
and as a result of EPA reevaluation, six
major changes were made in the
proposed standard prior to
promulgation. The changes involved (1)
expanding the applicability of the
standard to include printing on urethane
sheets or urethane coated webs as well
as on vinyl sheets or vinyl coated webs,
(2) the addition of considerations for
petitioning the administrator to show

compliance using an inventory-type
system to account for VOC content of
waterborne inks, (3) the addition of
compliance provisions for incineralion,
(4) the addition of semiannual reporting
of exceedances of the waterborne ink
limitation or deviations from the
monitored parameters for carbon
adsorption or incineration, (5) the
redefinition of the averaging period for
waterborne inks, and (6) redefining
"flexible vinyl and urethane products"
to exempt flexible packaging,

Most of the comment letters contained
multiple comments. In the BID, the
comments have been divided into the
following areas: Selection of Source
Category, Emission Control Technology,
Modification and Reconstruction,
Economic Impact, Selection of Best
Demonstrated Technology, Selection qf
Format, Selection of Emission Limits,
Legal Considerations, Test Methods and
Monitoring, and Reporting and
Recordkeeping. The six major comments
summarized in this preamble involve
application of the standard to printing
on urethane sheets or urethane coated
webs, the exemption of flexible
packaging, test data on capture system
efficiency, compliance provisions for
incineration, the selection of best
demonstrated technology, and the use of
inventory records to determine
compliance with the waterborne ink
provisions.

Docket entry numbers referenced in
each comment refer to docket number
A-80-8. Access to this docket is
described in the ADDRESSES section of
this preamble.

Printing of Urethane Products

One commenter (IV-D-l) felt that it
was a serious oversight that the
proposed regulation covered the printing
of flexible vinyl coated webs without
reference to printing or finishing flexible
urethane coated webs. The commenter,
whose company produces both vinyl
and urethane coated products, pointed
out that the major difference between
the two webs is the chemistry of the
coating compounds composing the wbb.
In one instance, these are plasticized
polyvinyl chloride (PVC) compounds
and in the other, flexible thermoplastic
urethane polymers, The commenter
noted that, regardless of the chemical
composition of the coating, the webs are
finished by printing with solvent
solutions ofPVC, urethanes, and/or
acrylic resins. The commenter stated
that his company knew of no technical
or scientific reasons why the printing of
polyurethane coated fabrics should be
regulated differently from the printing of
flexible polyvinyl coated fabrics. Ile
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concluded by suggesting that the
proposed standards for printing of
flexible vinyl be revised to specifically
include the printing of urethane coated
fabrics.

After some discussion of this issue
with the commenter (IV-E-1. IV-E-7) to
get more information on the process of
printing on urethane webs, the
Administrator believes that urethane
product manufacturers can achieve the
proposed emission standard at
reasonable costs. Since the Agency had
not performed an extensive
investigation of the environmental,
energy, and economic impacts of the
standard upon urethane product
manufacturers, notice of this proposed
change appeared in the Federal Register
on October 11, 1983, at 48 FR 46224. This
notice allowed for a 30-day public
comment period and specifically
requested comments regarding the
impacts of the standard upon urethane
printers. No comments were received.
The Administrator has concluded that
the promulgated standard should
include the coating and printing of both
flexible vinyl and flexible urethane.

Exemption ofFlexible Packaging

One commenter (IV-D-4, IV-E-4), a
producer of flexible packaging, felt that
the proposed regulation could be
errroneousIy viewed to apply Io sources
producing flexible packaging products
such as products consisting of a thin
vinyl coating applied to aluminum or
paper based substrates on rotogravure
printing equipment. He gave facial tissue
boxes as an example of this. He noted
that EPA staff members had told him
that the standard did not apply to
flexible packaging. He 'aid that the
definitions of"affected facility" and
"flexible vinyl products" hinged on a
minimum thickness of 50 micrometers
(0.002 inches), but that some of his
company's flexible packaging products
exceeded that thickness. He urged EPA
to revise the final regulation to clearly
state thatit does not apply to the
manufacture of flexible vinyl packaging.
He suggested that this be done by
specifically excluding"flexible
packaging" in the definition of "flexible
vinyl products."

After receiving this comment, EPA
contacted the Flexible Packaging
Association (IV-E-5) to ask for a
definition of "flexible packaging:'
Although the Association representative
explained that there was some
disagreement within the Association
about an exact definition, he gave the
following definition: "Flexible packaging
is the use of paper, film, or foil to
package a product in such a manner that
the packaging material itself generally

takes the shape of its contents." The
Association representative stated that
most flexible packaging is less than Zo
micrometers (0.032 inches) thick, but
noted that some Association membE's
have products up to C.010 inches thick.

AIthough it appea.s that the flexible
vinyl coating and printng process i3
similar to the flexible packaging process
described by the cmmenter (1V-E-4).
EPA did not obtain the technical or
economic informatin to determie
whether best demonstratzd technc!o-y
(BDT) for the flexible vinyl industry is
also BDT for this segment of the lexible
packaging industry. Therefore, the
definition of "flexible vinyl arid
urethane products" has been reviscd to
specifically exempt flexible packaging
from this standard. However, the
Agency is beg-irning to develop new
source performance standards for the
flexible packaging industry and the
packaging process dcscribed by the
commenter will be investigated in the
near future. If the investigation shows
that BDT for fle:dble vinyl is also
applicable to th-s segment of the LExi-le
packa-ing industry, then this stcndard
vdl1 be revised to include tns sement
of the packagir industry.

Test Data on Capture System Efficiency
Two commenters (IM-D-6, IV-D-81,

both representing prodacers of vinyl
coated products and vinyl printed
products, disagrced with EPA's
treatment of the test data on capture
efficiency. One of the ccmmenters (IV-
D-6) explained that during the sccond'
test which indicated a capture effimency
in encess of 90 percent, the room c
supply fan was not operating and the
wall exhaust fan vas only operational
during times that the pnint head fans
were off. He stated that machines
cannot be rin Tith the room air supply
fans off, and therefore he felt that the
test was not valid or representate. The
other cnunenter (IV-D-8) fdt that the
"tarbulence" or "disruption of mr
distribution" citedin the BID due to
operation of the room air supply fan and
the wall e.'h+ust fan were legitimte
operating canditions, and he felt their
effects should not be ignored i
dEtermining cap Ire efficiency. He felt
that EPA had "discard:d all lo.-r bat
real world" captare efl.cency data. He
urged EPA to discard the test data cited
in the BID and conduct a new series of
tests on a new printer. A trade
associaticn (IV-D-7) concurred with
these views. In addition, the trade
association stated that the emission
testing program was not conducted
under normal operating conItions and
referred to the General Provisions, 40
CFR 60.8(c), which requres that

performanc- tests be "based on
representative performance of the
affected facility." The assciation noted
that techniques such as turning off the
fans or totcl enclosure of the prmt line
may be necessary during the
performance test. The association,
however, maintained that enclosure of a
print line creates conditions which are
not representative of the capture
efficiency achieved at a print line under
normal operating conditions. In other
words, it is not clear that any nev:
source in this industry could achieve so
percent capture efficiency during
ordinary operations. The conmenter
elaborated that total print line enclosure
is ndt practicable during operation, and
the efficiency of air management around
the print line depends on a number of
factors over which the operator may not
have control, even in the design of a
new print line. For example, where a
new pint line is installed in a large
building containing other processes,
major capital expenditures could be
required to achieve 93 percent capture
efficiency during normal operation.
Another commenter (IV-D-S) agreed
that a total enclosure of the print line is
not practical because of operator
accessibility and the high
concentrations of solvent encountered
with the enclosures that in some places
could exceed the lower explosre level
(LEL). The trade association (lV-D-71,
therefore, concluded that EPA should
conduct further capture efficiency tests
for a new vinyl print line dunng normal
operation. Another commenter (IV-D-
10) stated that the emission test that
verified 90 percent capture efficiency
was conducted under contrived
conditions, and therefore questioned the
results and appropriateness of a go
percent capture regulation.

In order to respond to the comments
on the performance tests and the
represntativeness of test conditions, it
is important first to make clear that the
performance test procedure is. in effect,
an integral part of the standard. For this
reasn, the test procedtres and test
conditions used by EPA daring the
development of the standard must be
the same as or have a kown
relaionsuhip to the test proedurs
which wil be used and the performance
test condtiDo s which may be
encountered dumng the testing of
somces which are subject to this
standard.

In t!us s andard. the test jrozedures to
be used by a plant operator for
determinrg compliance ili be the
same as or e-muvlent to those used b-
EPA in developmg the standard- The
performance conditions may differ
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depending, for example, on the
configuration of the plant and the
number of lines. However, the EPA tests
were, and subsequent performance tests
will be, conducted in conformance with
the same criteria, thereby assuring that
the standard is achievable during any
performance test.

In conducting a performance test, the
plant owner must demonstrate that his
new line can achieve the performance
standard when tested under operating
conditions which are representative of
normal production and/or which reflect
the air change conditions during the
EPA test (as specified below). One
important feature of the performance
test is that all fugitive VOC emissions
from the printing area must be.captured
and vented through stacks suitable for
measurement. For a new line(s) in a new
plant, emissions from the room in which
the line(s) is (are) located can be
measured with no special arrangements.
For a new line in a plant with existing
lines, the owner or operator may desire
to isolate emissions associated with the
new line from those associated with
existing lines. In this case, he has three
options:

(1) Build a permanent enclosure
around the affected facility;

(2) Build a temporary enclosure
around the affected facility (the
enclosure has'to be ventilated at a rate
which approximates the rate to which
the affected facility is exposed without
the enclosure up to 20 air changes per
hour); or

(3) Shut down all other sources of
VOC and continue to exhaust fugitive
emissions from the affected facility
through any building ventilation system
and other room exhausts such as print
line ovens and embossers.

The industry has argued that a total
enclosure restricts operator access and
would allow VOC concentrations to
increase to unacceptable levels. It'is the
Agency's position that it is possible to
construct a total enclosure which
provides the necessary operator access
while also preventing the buildup of high
concentrations of solvent. The EPA test
results show that an increase in solvent
concentration is not the inevitable
product of a total enclosure.

The two tests performed during the
development of the standard were
conducted at a new facility which had
installed only the first of a total of three
print lines within a building. Thus, the
building itself served as a permanent
total enclosure housing only one line.

The industry would disregard results
of the test at this plant becausd it alleges
that EPA "contrived" the operating
conditions. Air management is a critical
aspect of any pollution control system.

EPA did indeed alter the old normal air
management scheme within the building
in an attempt to attain the-best
operating conditions for pollution
control. As a consequence of what was
learned, the plant adopted new normal
operating conditions, the conditions
under which the EPA tests were actually
conducted.

During the first test, the room
containing the printing line had two
ventilation fans, one in the ceiling and
one on the wall. Only the wall fan was
operating prior to the first test. (The test
data revealed its discharge was much
less than design.) A large intake
ventilation fan mounted directly above
the operating line was turned on at
EPA's request in an attempt to assure
that the test took place under normal
operating conditions. It was assumed
that the ventilation fan would normally
be operated when the plant ultimately
had three lines. It was not until after the
first test was complete that the owner
explained that normal operation was
usually with the overhead ventilation
fan off. Because of the fan's location, it
discharged directly on the print heads,
causing premature drying of the inks on
the gravure cylinders and adversely
affecting the quality of much of the
material printed during the test. The
plant personnel subsequently had to
turn the fan off in order to produce a
product within specification. It was
because EPA had inadvertently tested
the plant under abnormal conditions
that the decision was made to return for
a second test.

The wall exhaust fan was not
operated during the second test based
on the Agency's judgment that the best
air management for capture of VOC
emissions from the plant required that
the fan not operate. That judgment was
based on the following reasoning. The
fan was originally installed to ensure
that the threshold limit value (TLV)
would not be exceeded within the
building. On the first day of the second
test, however, air flow measurements
revealed that although the fan motor
was running, the fan was essentially
operating at a zero discharge rate
because of loose drive belts. After EPA
arranged to have the belts adjusted, the
fan's operation caused turbulent drafts
of air through and around the printing
press.

Results of the second day's test
showed that the drafts interfered with
the print line's fugitive capture system.
The data showed that significantly less
VOC was captured than during the tests
conducted the previous day when the
belts were loose. The plant personnel
and the test team jointly concluded that
the fan's location (directly adjacent to

and above the press) created drafts
which adversely affected the capture
system. Since the fan had previously
been operating ineffectively (because of
the maladjusted drive belts), there
obviously was some question regarding
the need for it. It was then decided to
run the print line with the fan off to
confirm that it was not critical to the
operation of the line. If the VOC
concentrations did not increase and
exceed the TLV, the fan was
unnecessary. The subsequent test
confirmed that the exhaust systems
associated with the press and embosser
provided sufficient ventilation to keep
the VOC concentrations below the TLV,
and the wall exhaust fan was not
needed during normal operation. Plant
personnel concluded that the wall fan
would subsequently be used only when
the print line fans were off or In the
event of an unusual occurrence, such as
a solvent spill.

This mode of operation was
advantageous for the plant because It
increased the amount of solvent
captured, thereby improving the return
on the investment for the carbon
adsorber. Obviously, this printing press
could, did (because of the loose belts),
and would continue to operate with
ventilation provided only by the
evacuation systems associated with the
press and'embosser exhaust systems.
The results of monitoring conducted
during the second test showed that with
the wall exhaust fan off, the 11,700
SCFM evacuated from the vicinity of thQ
printing press by the print head ovens
and embosser ventilation system was
sufficient to ensure that concentrations
did not increase to unacceptable levels
and that the 8-hour average
concentration in working areas did not
exceed the TLV This draft would
provide air changes approximately
every 3 minutes to a room with
dimensions of 20' x 20' x 90', more than
adequate to house the print line and,
coincidentally, about one-third the
volume of the room which housed this
print line. This is consistent with good
ventilation practice for a clean room as
discussed in Industrial Ventilation-A
Manual of Recommended Practices
(Committee on Industrial Ventilation),
1976, p. 5-112.

Should the operator decide to conduct
his performance test with the print line
contained in a total enclosure, he has
two options: to construct either a
permanent enclosure or a temporary
enclosure which would be removed
upon completion of the performance
test. The cost of a permanent enclosure
would be relatively small, less than 2
percent of the total capital required for
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the new line (TV-B-9). A temporary
enclosure would be even less expensive.

If an operator chooses to conduct the
performance test with a temporary
enclosure, the only constraint the
Agency places on the test is that the
plant operator must approximate the
ventilation conditions expected to be in
effect when the enclosure is removed or
create conditions that would represent
good ventilation practice as recognized
by authoritative sources such as
Industrial Ventilation. However, it is not
necessary to ventilate the enclosed
space at a rate greater than 20 air
changes per hour. This rate is consistent
with that of the test conducted by the
Agency.

As an alternative to the total
enclosure, a plant operator may elect to
shut down other sources of VOC in the
room which contains the affected
facility. The fugitive enussions from the
print line must continue to be exhausted
through any area or building ventilation
system and other room exhausts, such
as print line ovens and embossers, that
would operate under normal conditions.

At some plants, the work area may be
ventilated only by the drafts of ovens
and embossers. At other plants, high
levels of fugitive emissions-from existing
facilities may require that separate
ventilation fans be operated. In this
latter situation, the operator should
consider two of the advantages of
reducing the amount of ventilation used
for the existing facilities. First, the costs
of circulating, pumping, heating, and
conditioning large quantities of air
through a plant can be significant.
Secondly, poorly designed ventilation
systems (as evidenced during testing of
the reference plant) can interfere with
the VOC capture system, increase the
fugitive emissions within the building,
and perhaps thereby create a need for
even more ventilation air.

If a new line is installed in the same
room with existing lines, there are ways
to design and install or alter building
ventilation systems which would
mimize its effect on the efficiency of
the capture system of all lines, but
especially the line subject to the NSPS.
For example, if a building ventilation
draft fan must be used, the intake can be
manifolded with the suction inlets
located around the work stations of the
existing lines where the fugitive VOC
concentrations could be expected to be
highest. If a forced air fan is used, the
ventilation air can be manifolded to a
number of outlets located such that they
do not compete with the solvent
recovery system but may actually
improve it. Such a thoughtfully designed
dispersion system would likely permit

operating with much smaller volumes of
ventilation air.

Another improvement in air
management techniques was developed
by the plant that EPA tested when a
second line was installed after the test
program was completed. The duct work
for a second new print line was
constructed so that oven make-up air is
collected from between the print heads
by "floor sweeps", rather than above the
print heads as was done by the first
print line which EPA tested. This should
further reduce fugitive emissions and
improve overall capture efficiency. The
cost of making the type of air
management changes discussed above
would likely not exceed 2 percent of the
control cost for the new line. The
potential savings to the owner in
reduced utility costs and increased
solvent recovery would offset some and
perhaps all of the incremental control
cost.

The final standard gives the plant
operator a great deal of latitude in
deciding how to demonstrate
compliance. A new line could be
constructed within a permanent
enclosure, thereby simulating the
conditions under which EPA conducted
its tests. Alternatively, the line could be
installed in a room with existing
sources. If the ventilation system in the
existing room is expected to affect the
performance of the new line's capture
system, the performance test may be
conducted with the existing sources shut
off or a temporary enclosure may be
installed to isolate the new line from the
existing plant equipment. If a temporary
enclosure is constructed, the building
ventilation system (to which the new
line will normally be subject) must be
approximated, but only up to a
maximum of 20 air changes an hour.
This is consistent with conditions under
which EPA tests were conducted and
representative of good ventilation
practices.

For the reasons previously discussed,
it is the Administrator's judgment that
the results from the second test show
that lugh capture efficiency can be
attained and worker exposure limited if
a print line and its adjunct vapor
capture and work space ventilation
systems are properly designed. The
adjustments made to the plant's air
management system during testing were
needed in order to best represent the
plant's normal operating conditions, but
more importantly, the adjustments vere
made to ensure that the test was
conducted under conditions which were
representative of the best demonstrated
technology. Also, the capture efficiency
data were obtained under conditions

that could be normally and routinely
maintained by properly designed new
print lines and were representative of
capture efficiency that could be
achieved by any new print line even
when installed in existing plants.
Therefore, further capture efficiency
tests were not conducted as requested.

Compliance Provisions for Incineration

Several commenters noted that
incineration is being considered by
some vinyl printers as an alternative to
carbon adsorption due to certain
technical difficulties with carbon
adsorption. They felt that the NSPS
should address incineration as a control
alternative and that EPA should
investigate the economic,
environmental, and energy impacts
associated with incineration.

During the development of this
standard, carbon adsorption was the
only control device in use in this
industry and, thus, the analysis for
development of the NSPS was based on
carbon adsorption. Incineration was
described in the BID and was mentioned
as a possible control technique although
it was not in use at the time.

Due to the several comments received
on the use of incineration, the Agency
reviewed the current status of this
control technology in the vinyl printing
industry (IV-E-10, 11,12] by contacting
the three plants listed in one
commenter's letter (IV-D-7). Of these
three plants, one is considering the use
of incineration, one has considered it
but has no current plans to install
incineration, and one has firm plans to
install an incinerator.

The Clean Air Act requires that each
NSPS reflect "application of the best
technological system of continuous
enussion reduction which (taking into
consideration the cost of achieving such
emission reduction, * *) the
Adnmstrator determines has been
adequately demonstrated." Such
technology is often referred to as "best
demonstrated technology" or simply
BDT. After studying the comments
received, the Agency had to determine if
there were some circumstances
described where carbon adsorption
could not be used and could not be
considered BDT as it had been during
the development of the standard.
Because EPA found no inyl printers
using a control technology other than
carbon adsorption, the only information
available on which to base such a
determination has come from contacts
with vinyl printers who were or had
considered incineration in favor of
carbon adsorption and the comments
received concenung incineration.
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Based on this information, the
Administrator has concluded that there
are certain site-specific and process-
specific conditions where carbon
adsorption would not be BDT. Site-
specific conditions include sites where
only a single print line is to be
controlled, where print line
configuration prohibits control by a
single carbon adsorber, and where the
available space is insufficient for a
carbon adsorber. Some of the possible
process-specific conditions occur when
high oven temperatures cause plasticizer
emissions and when solvents with close
'distillation temperatures are used.

EPA developed estimates'(IV-B-8) of
tapital and annualized costs and cost
effectiveness for thermal Incineration.
Thermal rather than catalytic
incineration was selected for the
analysis because that is the type under
consideration by the three plants
contacted and because, since thermal
incineration is more costly than
catalytic, the test for reasonableness
would be based on the "worst case." At
a typical plant, Model Plant C described
in the BID, the results of the analysis for
thermal incineration showed an
annualized operating cost of control of
,$358,000 and a total capital investment
of $669,000. The cost effectiveness of
control using incineration was
determined to be approximately $530/
ton VOC reduction. The cost
effectiveness of control at the baseline
level was determined to be
approximately $600/ton VOC reduction
or $70/ton more than the control level of
the standard. Although tins is higher
than the cost of carbon adsorption ($75/
ton VOC reduction), the Admiristrator
considers this a reasonable cost and
therefore compliance provisions for
thermal and catalytic incineration have
been added to the standard.

Energy demands of an incineration
control system are greater than for
carbon adsorption. At a typical plant
such as Model Plant C in the BID, energy
demand would be about 42X10 9 Btu per
year greater for incineration than for
carbon adsorption. In terms of
environmental impacts, both systems
can reduce VOC emissions by the
required 85 percent. Noise wastewater,
and solid waste are not generated from
the use of incineration.

EPA's analysis indicates that there
would be no adverse environmental,
economic, or energy impacts resulting
from the use of incineration. Based on
this fact and indications that carbon
adsorption would not be BDT is some
circumstances, EPA has added
compliance provisions for incineration.
It has been adequately demonstrated

that incineration can achieve a control
efficiency comparable to that of carbon
adsorption at a higher, yet reasonable
cost.

Selection of Best Demonstrated
Technology

The trade association commenter IV-
D-7) stated that the technology required
to achieve the standard had not been
demonstrated for most segments of the
industry for the following reasons: (1)
The emission testing program was not
conducted under normal operating
conditions and (2) the test data on
residential wallcovering production did
not adequately demonstrate that the
control technology was applicable to the
industry as a whole.

In regard to the applicability of the
test data to the industry as a whole, the
commenter questioned whether data
and technology applicable to a
residential wallcovering facility are
transferable to or characteristic of other
parts of the industry such as automotive
trun, upholstery, and apparel. He cited
several variables including solvents,
raw materials, line speed, web widths,
and coating applications which change
depending on end-use of the product,
stating that it is inadequate to use tests
from one facility using one process to
print one type of product as
representative of the entire industry.
Another commenter (IV-D-6) added that
air management and testing of lines
wider than 30 inches has not been
demonstrated. He noted that the BID
states that 30 inches would be a typical
width for a new source but that the
typical width for his lines is 57 to 60
inches. The trade association
representative (IV-D-7) noted that
solvents used to produce some products
such as apparel are incompatible with
carbon adsorption. He explained that
incineration is probably the most
flexible control option where process
parameters are variable. Such
variability would be desirable to enable
a print line to produce different types of
products. He listed three trade
association members that.use or plan to
use incineration. The commenter felt
that further study by EPA would be
necessary to establish standards that
reflect emissions reductions achievable
through application of the best
technological system demonstrated for
the different categories of sources in the
industry.

The discussion of EPA's emission
testing program is included in the
response to the comment on "Test Data
on Capture System Efficiency." In regard
to the applicability of carbon adsorption
to the industry as a whole, EPA
recognizes that there may be some

technological limitations to carbon
adsorption. Therefore, the Agency
contacted the three plants this
commenter listed as having incinerators
in use or being installed (IV-E-10, 11,
12). Only one of these plants has firm
plans to install an incinerator. Based on
these contacts and on comments
outlining potential technical advantages,
EPA has included compliance provisions
for incineration. It appears that there
may be potential situations where
carbon adsorption could not be used or
would not be the control device of
choice, and, in these cases, incineration
can be used. Incineration control
efficiencies of 98 percent have been
demonstrated (IV-B-B). Since
incinerators can achieve higher control
efficiencies than carbon adsorbers,
incinerators should be able to meet the
standard. For those cases in which
incineration would be the preferred
control method, the standard includes
compliance provisions for incineration,

The standard appropriately applies to
the entire vinyl printing and coating
industry. In regard to the commenter's
remark that the only print line tested
was printing wallcovering, the
rotogravure printing processes are
substantially the same with respect to
fugitive emission generation and
capture, regardless of the vinyl printed
product produced. Factors which affect
'the emissions from a printing line
include equipment design parameters
such as configurations of the dryers and
print stations, air velocities at the
fugitive capture points, and process and
product parameters such as solvent
volatilities, resin types, web widths, line
speeds, and run lengths. The most
important equipment design factor in
reducing VOC emission by improved
capture efficiency is design of the print
heads and dryer to minimize exposure
of the wet web as it travels from the
print head to the dryer. To accomplish
this, the print head can be almost
completely enclosed by moveable doors
or panels that can be readily opened for
operator access. If these doors are
panels made of transparent material, the
print head will still be visible to the
operator. The dryer can be designed so
that the opening is very close to the
point where the wet web leaves the
print head and enters the dryer to assure
that emissions enter the dryer rather
than escape at this point. EPA believes
that proper design of the print head-
dryer relationship and associated air
velocities are the key to achieving the
demonstrated control efficiencies and
that other parameters such as product
type, web widths, line speeds, etc., have
little effect on performance.
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In a 1981 meeting of the Chemical Film
and Fabrics Association (CFFA) and
EPA (I-E-101), there appeared to be
agreement that the main factor which
affects the emissions from any flexible
vinyl printing and coating print line is
the design of the capture system. If the
capture system is properly designed and
operated, other equipment design and
product parameters become much less
important. Since the affected facility
which prints wallcovering is the same
rotogravure print line used to print other
flexible vinyl products, a wallcovering
rotogravure print line is representative
of the industry. Most CFFA members
present at the meeting apparently
agreed with this position, although
disagreement was later expressed by
CFFA (11-D-89). (EPA's response to the
CFFA letter II-D-89 is found at 1I-C-73.)
The information in the docket (lV-B-7)
supports EPA's conclusion.
' EPA visited several flexible vinyl
coating plants (il-B-7, 1-B-9, II-B-11,
1-B-13 through 19, I1-B-21, 1-B--22, I-
B-24, 11-B-25) that manufactured a
variety of vinyl printed products
including wallcovering, furniture
upholstery, autombile upholstery,
window shades, and awmngs.
Information from these plant visits
supported the conclusions that capture
system design and operation is indeed
the key to achieving 90 percent capture
and that tests of a wallcovering print
line are representative of the entire
vinyl prmting industry.

Use of Inventory Records

Two commenters (IV-D-2, IV-D-5)
addressed compliance provisions for
facilities using waterborne inks. One
commenter (IV-D-2], an ink
manufacturer, felt that calculating the
VOC content of each ink would be
meamngless, add to overhead, and thus
decrease profits because they have
thousands of formulations and because
they change formulations to meet
customers' specifications. He agreed
with the need to measure or calculate
VOC content in the inks and suggested
that ink manufacturers be allowed to
submit general type formulations for
families of inks and use approximate
figures (plus or minus a certain percent]
for VOC content. The second
commenter (IV-D-5) felt that it was
physically and economically infeasible
for a facility using inks with an average
VOC content of less than 1 kg VOC per
kg ink solids to demonstrate compliance
by-determining and recording the VOC
content of each ink used at the print
head. He had explained this in previous
comments dated October 20,1981 (II-D-
100), and resubmitted those comments
with thisjetter. He pointed out that the

inks applied are a blend of recycled
excess inks, solvent, water, and new
inks. Due to recycling and addition of
water and solvent, the commenter felt
that ink manufacturer's data would be of
little use to his company. He added that
it would also be practically impossible
to use Reference Method 24 for the large
number of inks his company would
apply per day. This would be 250 to 350
tests in on day for each of two plants.

The commenter suggested what he
considered a more reasonable and more
accurate compliance system where the
average VOC content of the inks applied
would be determined through the use of
ink manufacturer's formulations,
inventory and purchase records for new
inks and diluents, the acceptance of
recycled inks as being previously
accounted for as new ink and diluent,
and the measure of VOC content of
discarded inks. This system was
expressed by the following equation:
Emission VOC=Ink VOC+Solvent

VOC-Discard VOC-Blending and
Storage VOC

VOC diluent added at the press would
be accounted for in the solvent
inventory and purchase records. The
commenter noted that a small amount of
VOC would be lost from storage and
blending of recycled inks, but that this
loss would be of little significance to the
compliance determination as the
evaporation rate of the low VOC
content inks would be slight and the
resulting error would inflate the
calculated VOC-to-solids ratio. He felt
that this limited number of samples
could be analyzed in outside
laboratories and eliminate the creation
of a need for analytical laboratories in
printing facilities. He also pointed out
that short-term use of solvent-based
inks on primarily waterborne facilities
would be accountable because the two
systems are incompatible and will be
easily differentiated in purchasing,
inventory, and manufacturing records.

The commenter concluded by
requesting that the requirement in
§ 60.583 (Test methods and procedures)
to deterinne the VOC content of each
ink as applied be deleted because it is
not attainable for all facilities. He urged
that the use of the weighted average be
modified to provide credit for unused
excess inks for determination of
compliance. The commenter felt that the
unreasonable cost of determning the
VOC content of each waterborne ink, as
applied, to comply with the proposed
standard would discourage further
development of waterborne inks.

EPA agrees that in some cases the
method suggested in this comment
would be preferable to the use of ink

a

manufacturer's formulation data or
Reference Method 24. Therefore, points
to be covered in petitioning the
Administrator to use such a method
have been added to Section 60.583[c).
Under such a method, the operator
would account for the VOC and solids
content of new inks and dilution solvent
directed to the print line during the
averaging period. Credit would be given
for VOC in discarded ink. Credit would
also be given for inks that are to be
recycled but are not yet recycled during
the averagimg penod. Credit for these
recycled inks is not to be taken again
during the next averagig period. As the
commenter stated, however, no credit
can be given for VOC lost during
blending and storage of recycled inks
since this quantity cannot be easily
measured. This quantity would be of
little significance in the compliance
determination.

The ink manufacturer (IV-D-2)
explained that calculating VOC content
of every formulation would be an
excessive requirement and asked that
ink manufacturers be allowed to submit
general type of formulations and to
approximate VOC content. This
standard places no requirements on ink
manufacturers. However, it is
anticipated that, by allowing operators
of affected facilities to use inventory
and purchase records to account for
VOC content and by easing the
requirement to account for the content
of each ink as used at the print head,
this commenter (IV-D-5] may find some
relief.

Paperwork Reduction Act

The reporting and recordkeepmg
reqirements of the regulation are
assessed in Standard Form 83 and an
accompanying supporting statement,
which are included in the docket (IV-H-
4) for public review. This documentation
contains (1) a description of the
reporting and recordkeeping required by
the regulation and the General
Provisions, (2) the reasons for the
requirements, (3) an evaluation of the
major alternatives considered (including
the use of existing sources of
information), and (4) an estimate of the
labor-hour burden of the requirements.

The General Provisions and the
standard would require three types of
reports: (1) Notification requirements
which enable the Agency to keep
abreast of facilities subject to the
standard, (2) reporting of initial
performance test results and continuous
monitoring system performance
evaluations, and (3] semiannual
reporting of exceedances of the
waterborne ink limitation or deviations
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from the monitored parameters for
carbon adsorption or incineration.
Analysis of these reporting requirements
(IV-H-4) indicates that they are both
necessary and reasonble considering the
savings in Agency time and resources
required for effective enforcement.

The resources needed by the industry
to maintain records and to prepare the
reports for the first 2 years average
about 0.36 person-years per year. The
resources required by EPA and State
and local agencies to process the reports
and to maintain records for the first 2
years would avarage about 0.06 person-
years per year.

Information collection requirements
associated with this regulation (40 CFR
60.7, 60.8, 60.583, 60.584, and 60.585)
have been approved by the Office of
Management and Budget (OMB) under
the provisions of the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501 et
seq., and have been assigned OMB
control number 2060-0073.
Docket

- The docket is an organized and
complete fil.e of all the information
considered by EPA in the developmient
of this rulemaking. The docket is a
dynamic file, since material is added
throughout the rulemaking development.
The docketing system is intended to
allow members of the public and
industries involved to readily identify
and locate documents so that they can
intelligently and effectively participate
in the rulemaking process. Along with
the statement of basis and purpose of
the proposed and promulgated
standards and EPA responses to
significant comments, the contents of
the docket will serve as the record in
case of judicial review (Section
307(d)(7)(A)].
Miscellaneous

The effective date of this regulation is
June 29, 1984. Section 111 of the Clean
Air Act provides that standards of
performance or revisions thereof
become effective upon promulgation and
apply to affected facilities, construction
or modification of which was
commenced after the date of proposal
(January 18, 1983).

As prescribed by Section 111, the
promulgation of this standard was
preceded by the Admimstrator's
determination (40 CFR 60.16, 44 FR
49222, dated August 21, 1979) that these
sources contribute significantly to air
pollution which may reasonably be
anticipated to endanger public health or
welfare. In accordance with Section 117
of the Act, publication of this
promulgated standard was preceded by
consultation with appropriate advisory

committees, independent experts, and
Federal departments and agencies.

This regulation will be reviewed four
years from the date of promulgation as
required by the Clean Air Act. This
review will include an assessment of
such factors as the need for integration
with other programs, the existence of
alternative methods, enforceability,
improvements in emission control
technology, and reporting requirements.
The reporting requirements in this
regulation will be reviewed as required
under EPA's sunset policy for reporting
requirements in regulations.

Section 317 of the Clean Air Act
requires the Administrator to prepare an
economic impact assessment for any
new source standard of performance
promulgated under Section 111(b) of the
Act. An economic impact assessment
was prepared for this regulation and for
other regulatory alternatives. For the
purposes of the economic impact
assessment, three regulatory
alternatives were identified. Regulatory
Alternatives I, II, and III called for 65,
75, and 85 percent overall reduction of
VOC, respectively. All aspects of the
assessment were considered in the
formulation of the standards to insure
that cost was carefully considered m
determining BDT. The economic impact
assessment is included in the
background information document for
the proposed standard.

Under Executive Order 12291, the EPA
must judge whether a regulation is
"major" and therefore subject to the
requirement of a Regulatory Impact
Analysis. This regulation is not "major"
because: (1) The national annualized
compliance costs, including capital
charges resulting from the standards,
total less than $100 million; (2) the
standards do not cause a major increase
m prices or production costs; and (3] the
standards do not cause siguificant
adverse effects on domestic competition,
employment, investment, productivity,
innovation or competition m foreigu
markets. This regulation was submitted
to the Office of Management and Budget
(OMB) for review as required by
Executive Order 12291. Any comments
from 0MB to the EPA and any EPA
response to those comments are
included m docket number A-81-03. The
docket is available for public inspection
at the EPA's Central Docket Section,
West Tower Lobby, Gallery 1,
Waterside Mall, 401 M Street, SW.,
Washington, D.C. 20460.
Regulatory Flexibility Analysis

Pursuant to the provisions of 5 U.S.C.
605(b), I hereby certify that this rule, if
promulgated, will not have a siguificant
impact on a substantial number of small

business entities. There are
approximately 107 plants that
manufacture vinyl products and about
five companies that manufacture
urethane products, one of which would
be considered small. The economic
analysis conducted for small vinyl
manufacturers indicated no significant
impacts. Similarly, it is not expected
that the standard will significantly
impact small urethane manufacturers,
Further, this standard will have no
impact on any other small entities.
List of Subjects in 40 CFR Part 60

Air pollution control, Aluminum,
Ammomum sulfate plants, Asphalt,
Cement industry, Coal, Copper, Electric
power plants, Glass and glass products,
Grains, Intergovernmental relations,
Iron, Lead, Metals, Metallic minerals,
Motor vehicles, Nitric acid plants, Paper
and paper products industry, Petroleum,
Phosphate, Sewage disposal, Steel
sulfuric acid plants, Waste treatment
and disposal, Zinc, Tires, Incorporation
by reference, Can surface coating,
Sulfuric acid plants, Industrial organic
chemicals, Organic solvent cjeaners,
Fossil fuel-fired steam generators,
Fiberglass insulation, Synthetic fibers.

Dated: June 15,1984.
William D. Ruckelsbaus,
Admmistrator.

PART 60-[IAMENDED]

40 CFR Part 60 is amended by adding
a new Subpart FFF to read as follows:
Subpart FFF-Standard3 of Performance
for Flexible Vinyl and Urethane Coating and
Printing
Sec.
60.580 Applicability and designation of

affected facility.
60.581 Definitions and symbols.
60.582 Standard for volatile organic

compounds.
60.583 Test methods and procedures.
60.584 Monitoring of operations and

recordkeeping requirements.
60.585 Reporting requirements.

Authority: Secs. 111 and 301(a) of the Clean
Air Act, as amended (42 U.S.C. 7411, 7601(a)),
and additional authority as noted below.

Subpart FFF-Standards of
Performance for Flexible Vinyl and
Urethane Coating and Printing
§ 60.580 Applicability and designation of
affected facility.

(a) The affected facility to which the
provisions of this subpart apply is each
rotogravure printing line used to print or
coat flexible vinyl or urethane products.

(b) This subpart applies to any
affected facility which begins
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construction, modification, or
reconstruction after January 18,1983.

Cc) For facilities controlled by a
solvent recovery emission control
device, the provisions of § 60.584(a)
requiring monitoring of operations will
not apply until EPA has promulgated
performance specifications under
Appendix B for the continuous
monitoring system After the
promulgation of performance
specifications, these provisions will
apply-to each affected facility under
paragraph (b) of-this section. Facilities
controlled by a solvent recovery
emission control device that become
subject tothe standard prior to
promulgation of performance
specifications must conduct
performance tests in accordance with
§ 60.13(b) after perfformance
specifications are promnlgated.

§ 60.581 Definitions and symbols.
(a) AlLterms used fn tlus. subpart. not

defined below, are given the same
meaning as in the Act orin SubpartAof
this part.

"EmRssion control device" means any
solvent recovery-or solvent destruction
device used to control volatile organic
compounds (VOC] emissions from
flexible vinyl and urethane rotogravure
prnting lines.

"Emission control system" means the
combination of an emission control
device and a vapor capture system for
the purpose of reducing VOC emissions
from flexible vinyl and urethane
rotograrum printing lines.

"Flexible vinyl and urethane
products" mean. those products, except
for resilient floor coverings (1977
Standard Industry Code 3996) and
flexible packaging, that are more than,50
micrometers (0.002 inches) thick, and
that consist of or contain a vinyl or
urethane sheet or a vinyl or urethane
coated web.

"Gravure cylinder" means a plated
cylinder with.a printing image consisting
of mnnute cells or indentations,
specifically-engraved or etched into the
cylinder's surface to hold ink when
continuously revolved through a
fountam of ink-

"Ink" means any mixture of ink,
coating solids, organic solvents
including dilution solvent, and water
that is applied to the web of flexible
vinyl or urethane on a rotogravure
printing line.

"Ink solids" means the solids content
of an ink as determined by Reference
Method 24, ink manufacturer's
formulation data, or plant blending
records.

"Inventory syster" means a method
of physically accounting for the quantity

of ink, solvent, and solids used at one o
more affected facilities during a time
period. The system is based on pant
purchase or inventory records.

"Plant blending records" means those
records which document the weight
fraction of organic solvents and solids
used in the formulation or preparaftn cf
mks at the vinyl or urethane printin
plant where they are used.

"Rotogravure print O!ation" means
any device designed to print or cocat in:
on one side of a coniinuous web or
substrate usmn the mta-lio printing
process with a gravure cylinder.

"Rotogravure prmtingl Fe' means anrj
number of rotogravure print sctaticns ac
associated dryers capable of prntig c- or
coating simultaneouzly or the sa-e
continuous vmyl or UrEthane we! cZ
substrate, which is fed frcm a
continuous roll.

"Vapor capture system" mcans ary
device or combination of dov::ez
designed to centain, cc!zct and route
organm sclunt vapors emitted from the
flexible vinyl or ur:.otne rotoa--ira
printing line.

(b) All symbols used in this subpart
not defined below are &:en the came
meanirg as in the Act cr in Suub t A of
this part.

"a" means the gas stream rent_
exiling the errion contzel dovcoa.

"b" means the gas strcam vento
entering the emicscoa conirol d_-ice.

'T' means the gas stream vent. which
are not directed to an ormssion cen ral
device.

"Cd'"means the concentration of VOC
in each gas stream (j) far the tiilen:c
exiting the emission control dc.ice, in
parts per million by volume.

"C1" means the concentration of VOC
in each gas stream ([ for the tm2 period
entering the emission control device, in
parts per millon by voLame.

"Ce" means the conc t:ation ef VOC
in each gas stream (k] for the time
period which is not dircctzl ta an
emission control device, in pai s per
million by volume.

"G!" means the wejhted average
mass of VOC per mass cf ink solds
applied, in kilograms per Ilogmm.

"k '=means the tal mass of ecch
ink (i) applied in the time period as
determined from plant records, in
kilograms.

"Md" means the total mass of cach
dilution solvent )j] added at the print
line in the time per:od determined from
plant records, in kilograms.

"Qw" means the volumetric flow rate
of each effluent gas stream (j) exiting the
emission control device, in standard
cubic meters per hour.

"Qb" means the volumetric flow rate
of each effluent gas stream (i) entering

the emisszon control de-ice, m standard
cubic meters per hcur.

"Qr" means the volumetrc flow rate
of each effluent gas stream far] not
directed to an emission control d(e1vis
in standard cubic meters pErho'ur.

"E" means the VOC emissiorm
redaction eficiency (as a fractioni of the
enussion control device during
performance testing.

"F' means the VOC emission capture
efficiency (as a fraction] of the vapor
capture system during performance
testing.

"Wcd" means the weight fraction of
VOC in each ink (if used r-thet dnre
period as determied from RFfbr=,,%'
Method 24, manufacturer's formulation
data, or plant bending records, in
kilogroamsper kilogram.

"W Imeans the weight fractio o
solids in each ink (I used in the time
period as CeLrmined from Reference
Method 24, manufacturer's formulation
data, or plant blending records, in-
kilograms per lllogram.

"Wd' means the weight fraction of
VOC in each dilution. solvent fIl added
at the print line in the tine periot
determined from Reference Methad 24.
manufacturer's formulation data, or
plant blending records.m kilograms per
kilogram.

§60.592 Standard for volatil organic
compounds.

(a) On and after the date on vhch the
performance test required by § mo.,has
been completed, each owner or operator
subject to this subpartshall either.

(1) Use iks with a weighted average
VOC content less than 1.0 kilogram.
VOC per kilogram ink solids at each
affected facility, or

(2) Reduce VOC emissions to tha
atmosphere by 85 percent from eaca
affected facility.

§ 60.583 Test methods and procedures
(a) Reference Methods in Appendix A

of this part, except as provided under
§ 60,8(b), shall be used tedetermre
compliance with § 60.582(a) as follows:

(1) Method 24 for analys ofinks-l.
nonphotochenucaly reactive solvants
are used in the inks, standardgas
chromatog"aphic techniq'ses may be
used to identify and quantify these
solvents. The results of Refarenca
Method 24 may be adjustad to subtract
these solvents from the measured VOC
content.

(2) Method 25A for VOC
concentration (the calibration gas shall
be propane);

(3) Method I for sample and velocity
traverses;
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(4) Method 2 for velocity and
volumetric flow rates;

(5) Method 3 for gas analysis;
(6) Method for stack gas moisture.
(b) To demonstrate compliance with

§ 60.582(a)(1), the owner or operator of
an affected facility shall determine the
weighted average VOC content of the
inks according to the following
procedures:

(1) Determine and record the VOC
content and amount of each ink used at
the print head, including the VOC
content and amount of diluent solvent,
for any time periods when VOC
emission control equipment is not used.

(2) Compute the weighted average
VOC content by the following equation:

n m
E (WoiMcl) + E (WojMdj)

G n = 3=1

E (M Cw )i=1

(3) The weighted average VOC
content of the inks shall be calculated
over a period that does not exceed one
calendar month, or four consecutive
weeks. A facility that uses an
accounting system based on quarters
consisting of two 28 calendar day
periods and one 35 calendar day period
may use an averaging period of 35
calendar days four times per year,
provided the use of such an accounting
system is documented in the initial
performance test.

(4) Each determination of the
weighted average VOC content shall
constitute a performance test for any
period when VOC emission control
equipment is not used. Results of the
initial performance test must be
reported to the Administrator. Reference
Method 24 or ink manufacturers'
formulation data along with plant
blending records (if plant blending is
done) may be used to determine VOC
content. The Administrator may require
the use of Reference Method 24 if there
is a question concerning the accuracy of
the ink manufacturer's data or plant
blending records.

(5) If, during the time periods when
emission control equipment is not used,
all inks used contain less than 1.0
kilogram VOC per kilogram ink solids,
the owner or operator is not required to
calculate the weighted average VOC
content, but must verify and record the
VOC content of each ink (including any
added dilution solvent] used as
determined by Reference Method 24, ink
manufacturers' formulation data, or
plant blending records.

(c) To demonstrate compliance with
§ 60.582(a)(1), the owner or operator

may determine the weighted average
VOC content using an inventory system.

(1) The inventory system shall
accurately account to the nearest
kilogram for the VOC content of all inks
and dilution solvent used, recycled, and
discarded for each affected facility
during the averaging period. Separate
records must be kept for each affected
facility.

(2) To determine VOC content of inks
and dilution solvent used or recycled,
Reference Method 24 or ink
manufacturers' formulation data must be
used in combination with plant blending
records (if plant blending is done] or
inventory records or purchase records
for new inks or dilution solvent.

(3) For inks to be discarded, only
Reference Method 24 shall be used to
determine the VOC content. Inks to be
discarded may be combined prior to
measurement of volume or.weight and
testing by Reference Method 24.

(4) The Administrator may require the
use of Reference Method 24 if there is a
question concerning the accuracy of the
ink manufacturer's data or plant
records.

(5) The Adinumstrator shall approve
the inventory system of accounting for
VOC content prior to the initial
performance test.

(d) To demonstrate compliance with
§ 60.582(a)(2), the owner or operator of
an affected facility controlled by a
solvent recovery emission control
device or an incineration control device
shall conduct a performance test to
determine overall VOC emission control
efficiency according to the following
procedures:

(1) The performance test blhall consist
of three runs. Each test run must last a
minmum of 30 minutes and shall
continue until the printing operation is
interrupted or until 180 minutes of
continuous operation occurs. During
each test run, the print line shall be
printing continuously and operating
normally. The VOC emission reduction
efficiency achieved for each test run is
averaged over the entire test run period.

(2) VOC concentration values at each
site shall be measured simultaneously.

(3) The volumetric flow rate shall be
determined from one Method 2
measurement for each test run
conducted immediately prior to, during,
or after that test run. Volumetric flow
rates at each site do not need lo be
measured simultaneously.

(4) In order to determine capture
efficiency from an affected facility, all
fugitive VOC emissions from the
affected facility shall be captured and
vented through stacks suitable for
measurement. During a performance
test, the owner or operator of an

affected facility located in an area with
other sources of VOC shall Isolate the
affected facility from other sources of
VOC. These two requirements shall be
accomplished using one of the following
methods:

(i) Build a permanent enclosure
around the affected facility-

(ii) Build a temporary enclosure
around the affected facility and
duplicate, to an extent that Is
reasonably feasible, the ventilation
conditions that are In effect when the
affected facility is not enclosed (one
way to do this is to divide the room
exhaust rate by the volume of the room
and then duplicate that quotient or 20
air changes per hour, whichever is
smaller, in the temporary enclosure): or

(iii) Shut down all other sources of
VOC and continue to exhaust fugitive
emissions from the affected facility
through any building ventilation system
and other room exhausts such as print
line ovens and embossers.

(5) For each affected facility,
compliance with § 60.582(a)(2) has been
demonstrated if the average value of the
overall control efficiency (EF) for the
three runs is equal to or greater than 85
percent. An overall control efficiency Is
calculated for each run as follows:

(i) For efficiency of the emission
control device,

n M
2 (QbiCbl) z (QajCaj)

n
2 (QbiCbi)i=1

(ii) For efficiency of the vapor capture
system,

n
E (QbiCbi)F = 1=1

n p
E (QCbO)+ E (QfkCfk)

i=1 k=1

(Sec. 114, Clean Air Act as amended [42
U.S.C. 7414])

§ 60.584 Monitoring of operations and
recordkeeping requirements.

(a) The owner or operator of an
affected facility controlled by a solvent
recovery emission control device shall
install, calibrate, operate, and maintain
a monitoring system which continuously
measures and records the VOC
concentration of the exhaust vent
stream from the control device and shall
comply with the following requirements:
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(1) The continuous monitoring system
shall be installed in a location that is
representative of the VOC concentration
in the exhaust vent, at least two
equivalent stack diameters from the
exhaust point, and protected from
interferences due to wind, weather, or
other processes.

(2) During the performance test, the
owner or operator shall determine and
record the average exhaust vent VOC
concentration in parts per million by
volume. After the performance test, the
owner or operator shall determine and,
in addition to the record made by the
continuous monitoring device, record
the average exhaust vent VOC
concentration for each 3-hour clock
period of printing operation when the
average concentration is greater than 50
ppm and more than 20 percent greater
than the average concentration value
demonstrated during the most recent
performance test.

(b) The owner or operator of an
affected facility controlled by a thermal
incineration emission control device
shall install, calibrate, operate, and
maintain a monitoring device that
continuously measures and records the
temperature of the control device
exhaust gases and shall comply with the
following requirements:

(1) The continuous monitoring device
shall be calibrated annually and have
an accuracy of ±0.75 percent of the
temperature being measured or ±2.5' C,
whichever is greater.

(2) During the performance test, the
owner or operator shall determine and
record the average temperature of the
control device exhaust gases. After the
performance test, the owner or operator
shall determine and record, in addition
to the record made by the continuous
monitoring device, the average
temperature for each 3-hour clock period
of printing operation when the average

temperature of the exhaust gases is
more than 28' C below the average
temperature demonstrated during the
most recent performance test.

(c) The owner or operator of an
affected facility controlled by a catalytic
incineration emission control device
shall install, calibrate, operate, and
maintain monitoring devices that
continuously measure and record the
gas temperatures both upstream and
downstream of the catalyst bed and
shall comply with the following
requirements:

(1) Each continuous monitoring device
shall be calibrated annually and have
an accuracy of ±0.75 percent of the
temperature being measured or ±2.5° C,
whichever is greater.

(2) During the performance test, the
owner or operator shall determine and
record the average gas temperature both
upstream and downstream of the
catalyst bed. After the performance test,
the owner or operator shall determine
and record, in addition to the record
made by the continuous monitoring
device, the average temperatures for
each 3-hour clock period of printing
operation when the average temperature
of the gas stream before the catalyst bed
is more than 28'C below the average
temperature demonstrated during the
most recent performance test or the
average temperature difference across
the catalyst bed is less than 80 percent
of the average temperature difference of
the device during the most recent
performance test

(d) The owner or operator of an
affected facility shall record time
periods of operation when an emission
control device is not in use.
(Sec. 114, Clean Air Act as amended (42
U.S.C. 7414))
(Approved by the Office of Management and
Budget under the control number 200-0073)

§ 60.585 Reporting requirements.
(a) For all affected facilities subject to

compliance with § 60.582, the
performance test data and results from
the performance test shall be submitted
to the Administrator as specified in
§ 60.8[a).

(b) The owner or operator of each
affected facility shall submit semannual
reports to the Administrator of
occurrences of the following:

(1) Exceedances of the weighted
average VOC content specified in
§ 60.582(a](1];

(2) Fxceedances of the average value
of the exhaust vent VOC concentration
as defined under § 60.584(a](2);

(3) Drops in the incinerator
temperature as defined under
§ C0.584(b](2]; and

(4] Drops in the average temperature
of the gas stream immediately before the
catalyst bed or drops in the average
temperature across the catalyst bed as
defined under § 60.584(c](2].

(c) The reports required under
paragraph (b) shall be postmarked
within 30 days following the end of the
second and fourth calendar quarters.

(d) The requirements of this
subsection remain in force until and
unless the Agency, in delegating
enforcement authority to a State under
Section 111(c) of the Act, approves
reporting requirements or an alternative
means of compliance surveillance
adopted by such States. In that event,
affected sources within the State will be
relieved of the obligation to comply with
this subsection, provided that they
comply with requirements established
by the State.
(Sec. 114, Clean Air Act as amended (42
U.S.C. 7414))
(Approved by the Office of Management and
Budget under the control number 20--0073]
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DEPARTMENTOF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 942

Surface Mining and Reclamation
Operations Under a Federal Program
for Tennessee

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) of
the Department of the Interior proposes
to promulgate a Federal program for
regulation of coal exporation and
surface coal mining and reclamation
operations on non-Federal and non-
Indian lands in the State of Tennessee.
This includes the surface effects of
underground coal mining. This program
is necessary in order to regulate surface
coal mining activities because of the
State Legislature's repeal of the
Tennessee Coal Surface Mining Act and
regulations effective October 1, 1984.
OSM is also proposing to withdraw
approval of the Tennessee regulatory
program and to suspend Tennessee's
Abandoned Mine Land Reclamation
Plan. Approval of the State's regulatory
program and Reclamation Plan on
August 10, 1982, provided the State with
exclusive responsibility for regulating
surface coal mining activities and
administering a reclamation program for
restoring land and water resources
adversely affected by past nuing
practices. The Federal Surface Mining
Act, however, makes continued funding
for the Reclamation Plan contingent on
the state having an approved regulatory
program.
DATES: Written comments will be
accepted until 5:00 p.m. on August 8,
1984 at the administrative record
address indicated below. A public
hearing will be held on August 3, 1984 as
indicated below under SUPPLEMENTARY
INFORMATION.
ADDRESSES: Written comments must be
mailed to: Administrative Record Room
(R & 1-21). Office of Surface Mining, 530
Gay St. SW., Knoxville, TN 37902.

The public hearing will be held at the
Hyatt House, 500 Hill Avenue SE.,
Knoxville, Tennessee 37901.
FOR FURTHER INFORMATION CONTACT:
James A. Curry, Field Office Director,
OSM, 530 Gay Street SW., Knoxville, TN
37902 (ph. 615--673-4504); and James M.
Kress, Office of Surface Mining, Branch
of Regulatory Programs, Rm. 222,1951
Constitution Avenue, NW., Washington,
DC 20240 (ph. 202-343-5361).

SUPPLEMENTARY IMFRORMATION:

Availability of Copies

Copies of the proposed Tennessee
Federal regulatory program are
available for inspection and may be
obtained at the OM offices listed
above under ADDRESSES.

Public Comment Period

The comment period on this proposed
program will extend until August 8, 1984.
All comments must be received at the
location listed above under ADDRESSES
by the close of business on that date. All
written comments received, summaries
of public meetings held at the request of
any person or organization to receive
advice and recommendations
concerning the program with
representatives of OSM, and other
documents comprising the
administrative record on the Tennessee
Federal program will be made available
for public review during regular
business hours at the OSM location
listed aboveunder ADDRESSES.

Comments should be as specific as
possible, focus on the issues of this
rulemakmg, and provide reasons for any
recommendations. OSM will not
consider comments that do not pertain
to the issues in this rulemaking. Nor can
OSM'ensure consideration of comments
received after the comment period ends
or those delivered to an address other
than that specified.

A rulemaking notice appeared on June
28, 1984, adding a new § 942.736 which
established a public comment period of
40 days for a Tennessee Federal
program. The rule established an
exception to the requirement of 30 CFR
736.13(b) in light of the need to have the
Tennessee Federal program in effect by
October 1, 1984.

Public Hearing

A public hearing is scheduled for
August 3, 1984 at the Hyatt House, 500
Hill Aveune SE., Knoxville, Tennessee
37901. The hearing will be divided into
daytime and evening sessions. The
daytime hearing will begin at 9:00 a.m.
and will continue until all persons then
in attendance during the day wishing to
present testnony have had an
opportunity to do so. The evening
session will begin at 7:00 p.m. to allow
persons to present testimony who are
unable to attend the daytime hearing.

The hearing will be legislative in
nature. Persons wishing to present
testimony should contact the Field
Office'Director at least five (5) days
before the hearing date. A written
statement submitted with oral
presentation would be helpful to the
presiding OSM officials.

A rulemaking notice appeared on Juno
28,1984, adding a new § 942.736 which
provided that a public hearing will be
held between 30 and 40 days after
publication of a proposed Tennessee
Federal program. The rule established
an exception to the requirement of 30
CFR 736.13(b) in light of the need to
have the Tennessee Federal program In
effect by October 1, 1984.

To assist the reader, this preamble Is
arranged as follows:
1. Proposed Withdrawal of State Program

Approval
A. Withdrawal of Regulatory Program
B. Suspension of Abandoned Mine Land

Plan
II. Federal Programs Generally
M1. Tennessee Federal Program

A. Federal/State Program Interface and
Transition

B. Content and Organization of the
Program

C. Detailed Discussion of Program
Option I
Option 2

IV. Other Information
1. Proposed Withdrawal of State
Program Appoval

A. Withdrawal of Regulatory Program
Approval

On August 10, 1982, the State of
Tennessee received conditional
approval of its permanent regulatory
program. 47 FR 34753. Because of
problems identified in the State's
implementation, maintenance and
enforcement of its program, the Director
of OSM on April 8, 1983, notified the
Governor of the problems and sought
corrective measures pursuant to 30 CFR
Part 733. See the notice of public hearing
at 48 FR 22541 (May 19, 1983). The State
failed to adequately indicate Its Intent
and capability to implement, maintain
and enforce its regulatory program. By
final rulemaking notice published on
April 18, 1984, 49 FR 15496, OSM
assumed direct Federal enforcement of
the inspection and enforcement portions
of the Tennessee regulatory program
pursuant to 30 CFR 733.12 because of the
State's failure to adequately implement
certain parts of its program. The State's
statute and pertinent program
regulations that OSM would be
enforcing appeared in the Federal

* Register on May 18, 1984, 49 FR 21140.
By action of the State Legislature on

May 16, 1984, most of the Tennessee
Coal Surface Mining Law of 1980,
Tennessee Code Annotated §§ 59-8-
301-59-8-339, was repealed effective
October 1, 1984. The legislation also
repealed the implementing regulations
for the regulatory program effective the
same date,

• . • • j ----# .... i -- -- L-- ..........I ._.
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With the action of the State
Legislature, Secretarial withdrawal of
state regulatory program approval
would be a formality. Under Section
-503(a)(1) of the Surface Mining Control
and Reclamation Act of 1977 ("SMCRA"
or the "Act"), 30 U.S.C. 1253(a)(1), to
achieve and retain primacy a coal-
producing state must have a law which
provides for the regulation of surface
coal mining and reclamation operations
in accordance with the Act. The State's
failure to have a surface mining law
cannot be cured by substitution of
Federal enforcement. Pursuant to 30
CFR 733.12(g), the Secretary is to
withdraw program approval if the
failure of the state to administer or
enforce its program cannot be remedied
by substitution of Federal enforcement
of the program.

Therefore, OSM proposes to withdraw
approval of the Tennessee permanent
regulatory program m full effective
October 1,1984. On and after that date,
OSM would be the regulatory authority
in Tennessee.

B. Suspension of Abandoned Mine Land
Plan

Title IV of the Surface Mining Act
establishes an Abandoned Mine Land
(AML) program for the purposes of
reclaiming and restoring land and water
resources adversely affected by past
mining. This program is funded by a
reclamation fee imposed upon the
production of coal. Lands and water
eligible for reclamation are those that
were mined or affected by mining and
abandoned or left in an inadequate
reclamation status prior to August 3,
1977, and for which there is no
continuing reclamation responsibility
under state or Federal law. Title IV
provides that a state with an approved
surface mining regulatory program may
have an AML plan approved which
gives it the responsibility and primary
authority to implement the plan. On
August 10, 1982, Tennessee's plan was
approved. 47 FR 34757

Section 405(c) of the Act provides that
the Secretary shall not approve, fund or
continue to fund a state AML unless that
state has an approved state regulatory
program pursuant to Section 503 of the
Act. Regulation implementing tls
provision are found in 30 CFR 884.16 and
886.18. Upon withdrawal of regulatory
program approval, the Director of OSM
must suspend the AML plan.

If the Director determines that a state
reclamation plan should be suspended
and the AML grants terminated, the
Director must notify the state by mail of
the proposed action. The notice must
state the reasons for the proposed action
and provide the state 30 days to show

caue why such action should not be
taken. The Director will afford the state
an opportunity for consultation,
including a hearing, if requested, and
performance of remedial actior prior to
suspension. The Director will notify the
State of the proposed suspension of its
Reclamation Plan. The State was
informed that no further projects would
be funded after assumption of Federal
enforcement of the regulatory program.
49 FR 15505.

Formal suspension of a state's
Reclamation Plan will have the
following consequences: 1) the state will
not longer be eligible to receive its 507
allocationof the ANIL funds collected
within the state; 2) funds which have
been allocated to the state but have
remained unexpended for three years
may be withdrawn by the Director and
used in any eligible area in the country;
and 3) OSM will conduct only limited
reclamation efforts in the state
addressing only the highest priority
problems which threaten the public
health and safety.

II. Federal Programs Generally
Under Section 504(a) of the Act. 30

U.S.C. 1254(a), the Secretary of the
Interior (the Secretary] is required to
promulgate a Federal program in a state
for, among other reasons, the failure of a
state granted primary regulatory
responsibility to adequately implement,
enforce or maintain its program. Upon
promulgation of a Federal regulatory
program, the Secretary becomes the
regulatory authority. Id.

Once a decision is made that a
Federal regulatory program is necessary
for a state, the Secretary must make
several determinations in promulgating
a program. Section 504(a) of the Act
requires that the Secretary take into
consideration the nature of the state's
terrain, climate, biological, chemical,
and other relevant physical conditions.
This requirement is also set forth in the
regulations for the promulgation of
Federal programs, 30 CFR Part 730. The
Act (Section 505(b)) and the regulations
(30 CFR 736.22(a)(1)) also provide that if
a state has more stringent land use and
environmental protection laws or
regulations, they shall not be construed
to be inconsistent with the Act or the
Secretary's regulations. The Secretary
believes that the requirements of section
505(b) can best be met by identifying
any state laws and regulations which
may impose more stringent
environmental controls and by then
listing them in the Federal program. If
the state's laws or regulations establish
more stringent standards than those of
the Act or the Secretary's regulations in
30 CFR Chapter VII, or if the state

regulates any aspect of the environment
which neither the Act nor the
Secretary's regulations protect. the
Secretary would then specifically
preserve those state standards in the
Federal program. By identifyimg any
state laws as more stringent than
Federal surface coal mming statutory
and regulatory standards, however, the
Secretary would not be as.uming any
responsibility to enforce such state
laws.

Also, in promulgating a Federal
program, section 54(,g) of the Act
specifies that any state statutes or
regulations which regulate surface
mining and reclamation operations are
to be identified by the Secretary and
will be superseded and preempted to the
extent that they interfere with the
achievement of the purposes and
requirements of the Act and Federal
program. This provision is reinforced by
section 505(a) which states that only
inconsistent state laws shall be
superseded by any provision of the Act
or regulation. State statutes and rules
regulating the same activities as those
covered by the Federal law and
regulations and which do not provide as
much protection as do the Federal law
and regulations are considered to
interfere with achievement of the
purposes of the Act. Accordingly, they
must be identified and preempted.

Federal programs are based on the
Secretary's permanent program
regulations. 30 CFR Subchapters A. F, G.
H. J, K, L, and M. The permanent
program regulations implement five
essential aspects of the surface coal
mining regulatory program: permitting,
performance standards, designation of
lands as unsuitable for mining, bonding
and inspection and enforcement. These
rules form the benchmark for state
regulatory programs. In order for a state
to have a regulatory program approved,
section 503(a)(7) of the Act requires that
the state's rules and regulations be
consistent with the Secretary's
regulations.

The permanent program rules refer to
the "regulatory authority." Under a
Federal program, that is the Secretary.
Act. section 701(22). The Secretary has
delegated all of his authority under the
Act to the Assistant Secretary for Land
and Minerals Management. Secretarial
Order No. 3013 (Nov. 9,1977]; Order No.
3039 (Dec. 2' 1983). With limited
exceptions, the Assistant Secretary has
in turn radele-ated all of this authority
under the Act to the Director of OS.L
216 Departmental Manual 1 (November
9,1977). Thus, the Director of OSM is the
official directly responsible for the
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implementation ofa Federal regulatory
program.

The parts of the permanent regulatory
program rules that must be included m a
Federal program are listed in 30 CFR
736.22(b). They include the general
requirements and definitions (Parts 700
and 701), the exemption for coal
extraction incident to government-
financed highway or other construction
(Part 707), the designation of lands as
unsuitable for surface mining (Parts 760,
761, 762, and 765), permits and permit
applications (Subchapter G), small
operator assistance (Subchapter H),
reclamation bonding (Subchapter J),
performance standards (Subchapter K),
inspection and enforcement (Parts 842,
843 and 845), and blaster trainng and
certification (Subchapter M). In
addition, the provisions in the
permanent regulations on protection of
employees (Subchapter P) and
restrictions on financial interests (Part
706) are applicable to Federal employees
who, in the instance of a Federal
regulatory program, are directly
enforcing the Act.

Federal programs are promulgated by
means of cross-referencing the
permanent program rules which set the
substantive standards. The proposed
Federal regulatory program for
Tennessee would replace the current 30
CFR Part 942. In the new program,
sections on various topics would cross-
reference the counterpart permanent
program rules on those topics. For
example, for general requirements for
permits and permit applications, the
proposed § 942.771 of the Tennessee
Federal regulatory program would cross-
reference 30 CFR Part 771 of the
permanent program rules by stating that
30 CFR Part 771 shall apply to any
person who makes application for a
permit to conduct exploration of surface
coal mining operations. Cross-
referencing avoids duplication of the full
text of the permanent regulatory
program rules for each Federal program.

If a particular permanent program
regulation needs to be modified for use
in a Federal program, an additional
paragraph of the Federal program rule
would be added to modify the
permanent regulatory program standard
for the that Federal program state or to
add additional requirements or
standards. If more than one standard
needs to be modified in any particular
permanent program rule, additional
paragraphs would be added to the
Federal program section. For example, if
an additional permit application
requirement is identified for the
Tennessee Federal program, a

. paragraph (b) would be added to the

proposed § 942.771 to accomplish this.
This is one means of implementing the
mandate of Section 504(a) of the Act this
in promulgating a Federal piogram the
Secretary take into consideration
relevant conditions in the state.

One effect of cross-referencing in a
Federal program is that if a permanent
program rule is revised, the
corresponding Federal program rule
would be similarly revised. Howerver,
the notice of proposed rulemakmg
would invite comments not only on the
proposed rule generally, but also on how
it might affect a particular Federal
program. If certain changes were needed
for a Federal program, then a separate
provision would be added to the Federal
program provision which is the
counterpart to the permanent program
rule.

Several provisions of the permanent
program rules are already applicable to
all Federal programs because they were
fully promulgated for application to all
regulatory programs and, therefore, need
not be cross-referenced. Those
provisions are 30 CFR Chapter VII,
Subchapter P-Protection of Employees;
Part 70--Restrictions on Financial
Interests of Federal Employees; and Part
769-Petition Process for Designation of
Federal Lands Unsuitable for Surface
Coal Mining. 30 CFR Part 764-
Designating Lands Unsuitable for
Surface Coal Mining is included in this
proposed Federal program by cross-
reference under § 942.764 to provide a
petition process on non-Federal lands in
Tennessee. Also, Part 760 is not
included because its provisions do not
provide any substantive requirements.
Instead, it imposes requirements on the
Secretary and his delegates which need
not be incorporated in each Federal
program. Part 765 is not included
because it is directly applicable to a
Federal program state without being
cross-referenced. Parts 810 and 840 are
also not included because they are
unnecessary to a Federal program.

III. Tennessee Federal Program

A. Federal/State Program Interface and
Transition

The Federal program for Tennessee
would be the first such permanent
program for a state in which approval of
the state regulatory program would be
withdrawn. Previously, Federal
programs have been promulgated for
states which have chosen not to submit
programs. See, e.g., the Washington
Federal program, 48 FR 7883 (Feb. 24,
1983). In promulgating the previous
Federal programs, state statutes and
regulations which regulated an aspect of
surface coal mining and reclamation

were examined to determine whether
there were any provisions which would
either interfere with a Federal program
or set more stringent environmental
protection standards. In the case of
Tennessee, however, except for
retaining very limited authority to
regulate (as explained below) surface
coal ming and reclamation activities,
the State, by passage of the repealing
legislation, has chosen to remove Itself
from any regulatory function in that
area. Therefore, on general review of
state statutes and regulations has boon
undertaken in promulgating this
proposed Federal regulatory program.

The Tennessee legislation repealing
the state regulatory program statute and
regulations establishes several areas of
limited state junsdiction. Criminal
penalties are established for any person
who willfully and knowingly mines more
than 25 tons of coal in any 12 successive
calendar months without first obtaining
a permit from the "primary regulatory
authority pursuant to [the Federal Act]
or without a permit for such mine
obtained * * * prior to [October 1, 1904]
* * *," Exceptions are then set for the
extraction of coal incident to
government-financed construction and
construction operations affecting less
than one acre where coal removal is an
incidental part of the project.

Under section 528(1) of the Federal
Act, a landowner may remove coal for
his noncommercial use free from
regulation. Under section 528(2) of the
Act, surface coal mining operations
affecting two acres or less are not
subject to the Act. Also, under section
528(3), the extraction of coal as an
incidental part of government-financed
construction is exempt from regulation.
Because of these exemptions In the Act,
OSM cannot exercise any jurisdiction
over such operations. Therefore, OSM
does not propose to preempt the State
with respect to surface coal mining
activities which remove more than 25
tons of coal during a 12 successive
calendar month period, which affect
areas larger than one acre and which
are not part of government-financed
construction projects. However, the
provision in the repealing legislation
mentions the "primary regulatory
authority." The term is not defined,
Presumably, on October 1, 1984, the
Secretary, acting through OSM, would
become the "primary" regulatory
authority. But since OSM cannot exert
jurisdiction over surface coal mining
activities affecting two acres of less,
government-financed construction
projects incidently removed coal or
extraction by a landowner for his
noncommercial use, it cannot issue
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permits for any such activities.
Therefore, only those operations which
have obtained a permit under the
Tennessee program and come within the
exceptions of section 528 of the Act
could conceivably be allowed to
continue without being in violation of
the repealing legislation sanctions.
Enforcement, nevertheless, would be a
matter for the State to pursue where the
operation is exempt under the Act.
However, OSM retains the right to
determine, on a case-by-case basis,
whether any surface coal mining
operation is affecting more than two
acres, is incidental to a government-
financed construction project or is
conducted by a landowner for his
noncommercial use. Furthermore, the
Federal program would require a permit
for any operations affecting more than
two acres. Failure to have such a permit
would be a violation of the Federal
program and wouldbe subject to
enforcement action by OSM.L The
Secretary concludes preliminarily,
subject to public comment on this
proposed program, that the provisions of
the repealing legislation discussed here
would not interfere with achievement of
the purposes of the Federal program.
Therefore, they are not proposed to be
preempted or superseded.

After promulgation of this Federal
program, the State would also continue
to regulate water quality under the
National Pollution Discharge
Eliminaton System (NPDES]. Section
508(a)(91 of the Federal Act requires an
applicant to demonstrate how he will
comply with. inter acla, applicable water
quality laws, and section 702(a](3)
provides that the Act shall not affect the
Federal Water Pollution Control Act or
any state laws enacted pursuant to that
law. In the permanent program rules on
water quality. 30 CFR 816.41(e) provides
for surface water monitoring reporting
consistent with the NPDES. Also, 30
CFR 816.4Z requires compliance with
applicable state and Federal water
quality standards and effluent
limitations set by the Environmental
Protection Agency.

The State Board of Reclamation
Review would continue to hear cases
before it. Tenn. Code Ann. § 59-8-321.
The repealing legislation modified its
authority in only a limited way.

Under the repealing legislation, the
Board retains jurisdiction over (1) all
persons who conducted surface coal
mining prior to May 3.1978 and who
have not had their bond fully released,
and (2) all persons who have permits
issued by the State and who have had
bond forfeiture initiated against them.
However, the legislation provides with

respect to the latter category that if the
Secretary exercises jurisdiction over
such forefeitures, the retention of
jurisdiction is removed. For the first
category, OSM has no authority to
assert jurisdiction; therefore, Tennessee
jurisdiction would not constitute
interference with the achievemont of the
Federal program's purposes. With
respect to the second category, however.
the assumption of Federal enforcement
announced on April 18, 1934,49 FR
15498. indicated that Federal inspectors
would be conducting mspections on
sites on which bond forfeiture had been
initiated. In view of the fact that the
State retains a bond made payab!e to it
or has collateral in its poosession. OSM
will not acsume jurisdiction over such
sites for purposes of bead forefeiLre so
long as the State continues to piercee
with bond collection and to undertake
any reclamation work. Continued
administrative action by the Board with
respect to bond forfeitures would rot
interfere with the purposes of a Federal
program.

For those interim pmoram bc.dz for
which the Tennessee Department of
Health and Environment has not
commenced forfeiture. OSM is
considering whether it can assume any
responsibility with respect to them.
There is no requirement under the Act
for a reclamation bond until a
permament program permit is to be
issued. SMCRA § 509(a). Therefore,
OSM may lack authorily to require an
assignment of the bond. Nevertheless,
such operations are subject to Lh3
interim program performance standards,
as is being made dear by a proposed
rule at § 942.701 and OSM will cn!inue
to inspect such sites. Should a violation
be detected, the appropriate
enforcement action will be taken. If the
decision is made that the Act dees
authorize the regulatory authority to
assume responsibility with respect to
interim program bonds, then an
assignment of those bonds to the United
States would be reqired m order for
OSM to take any action under them. The
final rule notice will indicated what
action, if any, OSM will take.

One important consequence of the
promulgation of a Federal program is the
triggering of Federal laws and
regulations which are made applicable
through Federal agency action. One such
law is the National Environmental
Policy Act (NEPA), 42 US.C. 4321 ef seq.
For certain OSM actions taken after the
promulgation of the program NEPA
compliance is required. Promulgation of
program itself is exempt from
compliance under section 702(d) of the
Act. In addition to NEPA, OSM must

comply with other Federal laws. Those
laws are identified in 30 CFR 773.12.
Compliance with the those laws, astw.l
as NEPA. may require obtainin-
information from a permit applicant in
addition to that specified in 33 CER
Chapter VII, Subchapter G. A provision
is proposed to be added to § 942.773 to
allow OSM to require a permit a~ziaant
to furnish any additional information.
OSM invites comment on whether
proposed § 9.773 should prove more
specificity for those requremerts.

Section 50(d) of the Ac dire-ts the
Secret.r to undertake immediately
after proml;ation of a Fed--al program,
the review of permits issued under the
state progam. With the asam-tion of
Federal enforcement of the state
program, intensive overs:ht of the
StatCs permitting activites w.as
initiated. Upon publicati an of the final
ru!cmakmig notice, that effortuw-d be
converted into a full reviaw of e.::h
outstanding p=mt. OSI anca_
that discussion:- with the S.tee wri
result in maan all state re---ed
available to OSM to aid in the prass.
Should the decision te mada that a
pcrmit revson is reued. the permtt-.
w4_l be given adequate notice of the
required chane. The Federal r-ls n 33
CFR 774.11 now call for the reverw of a
permit at least mid-way ding its te.n
30 CFR 773.11(a) estah!IEsh- a rocedu'e
for review in the instance of
promulgation of a Fedezal prcgramn.
Therefor-, a rule is proposed to be
added at § 42_13776 which would cover
more specTically the reaevw of f
permits Issu-ed byTernesese under its
permanent regulatory prog-ram.
However, for those permittees who have
posted a reclamation bond made
payable to the State of Tennessee only.
OSM may requ=a immediately upon the
effective date of the Federal progam
that the payee be changed tar =Iin de the
United Statec.

Under the soon-ta-b repealed State
Coal Surface Mining Law cig9S Tenn.
Code Ann. § 59-8-335, operators in
Tennessee were required to comply with
the performarce standards up-an the
effective date of the statute and
regulations adopted pursuant to the
statute. This scheme is diffeyent than
that in the Act which requires operatom
to adhere to permanent prcjram
standard3 upon the issuance of permits.
Act sections 515,a) and 516(b), which,
depending on the delay in issuance of
permanent program permits, can and
has occurred much later than Secretarial
approval of the regulatory progran
Until final promulgation of a Federal
program, OS'M will enforce the
performance standards of the Tennessee
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program whether or not an operator has
been issued-a permanent program
permit, as long as such an operator has
filed an application timely. However, on
and after the effective date of a Federal
program, the permanent program
performance standards will be
applicable to those surface coal mining
operations in Tennessee which have
been issued permits-either by OSM or
the State. Permanent program permits
issued by Tennessee will be reviewed as
indicated above and operators will be
given adequate notice and opportunity
to revise their permits should OSM
determine that such revision is
necessary. If there are any operators in
Tennessee conducting surface'coal
mining and reclamation operations who
have filed complete applications and
have not had permits issued to them,
then notwithstanding the provision of
the repealed § 59-8-335 the permanent
program performance standards will not
be applicable to them until permit
issuance. Nevertheless, the Federal
interim program standards, 30 CFR
Chapter VII, Subchapter B, will be
applicable. A rule is proposed to be
added at § 942.701 to make clear that the
interim program rules are applicable to
operations which do not have
permanent program permits.

For operators who have posted
reclamation bonds with the State under
its permanent regulatory program or
who have given the State collateral to
guarantee reclamation, OSM will be
reviewing the adequacy of those bonds
in the permit review process. If it is
determined that a bond amount is
inadequate, the operator would be
notified that additional bond must be
posted. If notice has not previously been
that the payee must be changed to
include the Federal government, OSM
will require that the permittee either
post a new bond which is payable to
"The United States or the State of
Tennessee" or to provide an executed
document from the surety adding the
United States as payee. It was indicated
in the decision to assume Federal
enforcement of the program that all
bonds accepted by the State after the
Federal assumption of enforcement
would have to be made payable to "The
United States or the State of
Tennessee." 49 FR 15505. This would
continue to be a requirement in the
meantime and during the Federal
program in the event that the State
reassumes primary regulatory authority.
For all operators who have posted
bonds with the State and against which
forfeiture has not been initiated prior to
October 1, 1984, they would have to
execute assignments of the bonds or

have to post new bonds. A provision is
proposed to be added at § 942.800(b) to
establish these requirements. OSM is
considering making it mandatory upon
the effective date of the Federal program
that permittees change the payee of
already-posted reclamation bonds to
include the United States.

OSM will administer the Small
Operator Assistance Program (SOAP)
under Subchapter H, Part 795, of the
permanent program rules which are
proposed to be cross-referenced in
§ 942.795. See 48 FR 2272 (Jan. 18,1983)
and 48 FR 44780 (September 30,1983).
Complete assumption of administration
of the SOAP is expected to occur no
later than October 1, 1984. The State has
already indicated that it would like
OSM to assume Federal administration
of the SOAP A notice may appear in the
Federal Register announcing OSM
assumption of the state SOAP pursuant
to the proceeding under 30 CFR Part 733.
Even if that assumption does not take
place, OSM expects that all prior SOAP
contracts awarded by the State will be
completed by that date. OSM plans to
be in a position to receive applications
for assistance after August 30, 1984.
Applications for assistance can be
secured from the Knoxville Field Office
Director. Completed applications should
also be submitted to that office. Should
any small operator be notified through
the OSM permit review that their permit
needs revision in conection with the
determination of the probable
hydrologic consequences or the results
of test borings, thay may apply for
assistance in having the work done.

The State has considered and decided
two petitions to designate lands as
unsuitable for surface coal mining. One
petition was granted, the other denied.
However, both are under administrative
review. The Federal Act provides no
guidance on the extent to which a
decision by a state on a petition must be
recognized by OSM in the situation at
hand. Comment is specifically invited on
whether OSM should defer to the
decisions on the petitions, especially in
light of their present lack of
administrative finality.

Final decisions have not been made
as yet on many of the details of a
Federal program for Tennessee,
particularly administrative and other
matters which need not be included in a
regulation. By the time of final
rulemaking notice, some of the decisions
will have been made. The final
rulemaking notice will provide as much
information as possible on the details
that have been resolved by that time.
However, questions in the meantime
should be directed to the Knoxville Field

Office indicated above under FOR
FURTHER INFORMATION CONTACT.

B. Content and Organization of the
Federal Program

The content and organization of the
Federal program for Tennessee follows
the permanent program regulations. But,
as discussed above, instead of the full
text appeanng, each section includes
only a reference to the pertinent
permanent program regulatory part. No
provisions of Tennessee state law (other
than those in the soon-to-expire Coal
Surface Mining Law) have been
identified as being more stringent than
the Federal standards, and no state laws
or rules have been identified as
interfering with achievement of the
purposes of the Federal program.
However, several Tennessee laws are
identified in § 942.762(b) which the
Office will rely upon in considering
petitions to designate or terminate lands
as unsuitable for surface coal mining.
Comment is specifically invited on
whether there may be such state laws
and regulations. If any are identified, the
final rulemaking notice may add
subsections to § 942.700 specifically
preserving or preempting the state laws
and regulations.

In instances where additional
standards may provide concrete
direction to an operator, the Tennessee
surface coal mining regulations have
been examined in order to determine
where and how the State chose to
establish additional standards. Only one
such standard, involving revegatlon
success standards for bond release, is
proposed to be added. See § 942.816(b)
and .817(b). Options for the addition of
other standards are proposed to several
performance standards -and to the
definition of the term "support
facilities." Other such additions may be
advocated by commenters or they may
urge modification of the permanent
program standard which Is being
adopted by cross-reference in the
Federal program. If such changes are to
be made in the final rule, the result
would be an addition to the pernlianent
program rule indicating additional or
modified requirements applicable only
to the Tennessee Federal program.
Where additions are proposed to the
permanent program rules in this
program, the term "Office" is used. It
means the Office of Surface Mining
Control and Reclamation Enforcement-
OSM.

The content and organization of the
proposed Tennessee Federal program
are based on the following provisions of
the Federal permanent program
regulations, 30 CFR Chapter VII:

I
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Subchapter A-General

Subchapter F-Areas Unsuitable for Mining

Subchapter C-Surface Coal Mimng and
Reclamation Operations Permits and Coal
Exploration Systems under Regulatory
Program

Subchapter H-Small Operator Assistance

Subchapter J-Bond and Insurance-
Requirements for Bonding of Surface Coal
Mining and Reclamation Operations

Subchapter K-Permanent Program
Performance Standards

Subchapter L-Permanent Program
Inspection and Enforcement Procedures

Subichapter M-TramingProgram for Blasters
and Members of Blasting Crews. and
Certification Programs for Basters

Techmcal literature cited by OSMin the
preambles to the permanent regulatory
program (44 FR 14901-15309, March 13,
1979) and the regulatory reform
rulemaking notices ending September
30,1983, was relied upon in developing
the Tennessee Federal program. The
reader is referred to those preambles for
a discussion of the basis and purpose of
the permanent program rules referenced
in the Tennessee program without
substantive change.

The numbering system of the
permanent program regulations has
been incorporated into the numbering
system for the Tennessee Federal
program. Subchapter I m 30 CFR
Chapter VII has been established to
include regulatory programs by state in
alphabetical order. Each state is
assigned a part number, the regulatory
program for Tennessee is assigned Part
942. The Federal program would replace
the current contents of the part once
promulgated in final. Program elements
have been categorized under headings
similar to the subchapter titles of the
permanent program CFR parts.

C. Detailed Discussion of Program

Options

Two options are offered for public
comment in the proposed Federal
program. The first option consists of
cross-referencing the Federal permanent
program rules with a number of
additions made to those rules as
specified under each of the subject
headings of the program parts. The
second option consists of the first option
with several additions made to those
rules. The additions would add a
limitation to the term "coal loading
facility" for purposes of regulating
support facilities in Tennessee and
seveial detailed performance criteria on

diversion desing, sedimentation ponds,
underdrains in excess spoil fills, and
timing for backilling and grading. The
second option appears in the rules
section of this notice the first. Only
those portions of the'rules to be added
are published. These options are
proposed of soliciting public commint.
OSM may adopt either option; some
combination or steps between the
options; or Option 2 with additions.

Option 1
General. Section 942.700 contains four

* subsections. They contain general
statements on the scope and
applicability of the program. No
Tennessee laws are identified as setting
standards which are either more
stringent than those m the Federal
permanent program regulations or wuch
interfere with achievement of the
purposes of a Federal program. If any
such laws are identified they would be
listed in separate additional paragraphs
of this section.

A paragraph (b) is proposed to be
added at § 942.701 to make clear that
unless an operation has a permanent
program permit, issued either by
Tennessee or OSM, compliance with the
interim program standards, Subchapter
B of Chapter VII, is required.
Compliance with the interim program
standards can only be required under
the Act until a permanent program
permit is issued. SMCRA §§ 515(a) and
516(b). Although, as explained above.
the Tennessee statute and regulations
were made applicable to all operations
upon program approval, there is no
authority under the Act for OSM
applying the permanent program
standards until a permanent program
permit is issued.

Section 942.701(d) requires OSM to
make records available locally to the
public at the county courthouse or other
appropriate public office within the
county of the surface coal mining
operation. This requirement also applies
to Sections 942.776(b) and 942.782[b).

Areas Unsuitable for Mihnw. Sections
942.761 through 942.764 establish the
same provisions, where applicable. as 30
CFR Chapter VII, Subchapter F. Areas.
Unsuitable for Mining. The effective
date for implementing the petition
process for designating lands unsuitable
for surface mining or for terminating
designations has already passed.
Section 504(a) of the Act, which defers
applicability of Sections 522(a). Cc) and
(d). is inapplicable since a state
regulatory program was implemented in
Tennessee. 30 CFR 736.15(b)(2). No
separate section for Federal lands is
proposed because 30 CFR Part 769 is

directly applicable and need not be
made a part of a Federal program.

A paragraph is proposed to be added
to § 942.76Z to indicate that the Office
would consider lands in Tennessee
placed on the State's Natural Areas
Registry, designated Natural Areas or
Scenic Areas and lands adjoining Scenic
Rivers in considering a petition to
designate lands as unsuitable for
surface mning or termination of such a
designation. The consideration would be
given in the context of Lands as defined
as "fragile" under 30 CFR 762.5.

A paragraph has been proposed im
§ 942.764 to ensure that the State is
notified on the designatien of areas as
unsuitable or fbr which1 designations are
terminated. This notification would be
provided as a courtessy snce agerames in
the State apparently will be regulating
limited aspects of surface coal mntng
operations.

Permits and Coal Evp.tbratian
Approvals. Sections 942.770 through
942.795 establish the same provisions.
where applicable, as 30 CFR Chapter
VII, Subchapter G. Surface Coal Mining
and Reclamation Operations Permits
and Coal Exploration Procedures
Systems Under Regulatory Programs.
Section 942.770 cross-references 30 CFR
770. Section 771.12 of the permanent
program rules lists other laws with
which the Secretary will coordinate
permitting activities. That coordination
is required pursuant to section 504(h).

In addition to the requirements under
the permanent program rules, additional
provisions are added for OSM permit
reiew. More detail is necessary when
OSM is the regulatory- authoritv in order
to provide direction to the permit
applicant.

The proposed rule at § 942.773[b)
would establish a procedure for the
handling of permit applications. This is
considered necessary in order to dispose
of applications which are grossly
deficient early in the processing. to
provide a formal procedure for obtaining
additional information, and to indicate
the procedure for determinations of
completeness.

The proposed rule at § 942.773(c)
would authorized the Office to obtain
additional permit information than that
required under 30 CFR 773. Such
additional information would be
required in order to meet the obligations
inposed on the Office under the Federal
laws identified under 30 CFR 773.12. It
would also allow the Office to obtain
information in order to comply with the
National Environmental Policy Act. as
discussed above.
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The proposed rule at § 942.774(b)
would indicate that a significant
revision of the permit is one requiring
public notice and is subject to formal
hearing if one is requested. Section
774.13(b) directs the regulatory authority
to establish guidelines for a permit
revision. Section 511(a)(2) of the Act
authorizes the regulatory authority to
establish such guidelines, but also
provides that any significant alteration
in the reclamation plan shall be subject
to formal revision. The proposed rule
provides that a change in the
reclamation plan will be considered
significant if it has the potential to affect
the achievement of reclamation as set in
the approved plan.

The proposed rule at § 942.774(c)
would specify a period of 30 days within
which to submit written comments on an
appllication for approval of a transfer,
assignment or sale of a permit. There is
no period set in 30 CFR 774.17

A section applicable only to the
Tennessee Federal Program is proposed
to be added at § 942.776 for the review
of existing permanent program permits
issued under the Tennessee state
regulatory program. It is based on
section 504(d) of the Act. Section
773.11(d) of the permanent program
rules, in part, implement the provision in
the Act. However, there is no specific
procedure set out in that regulation; nor
is there a provision for the permittee
who is notified that a revision is
required to obtain administrative review
of that determination. There is also no
provision for the permittee who fails to
conform his or her operation to the
Federal program requirements to have
that permit revoked or suspended. The
proposed rule would specify generally
that a state-issued permit is valid, that
such permits will be reviewed and if
determined not to be in conformity with
the Act, a notice will be given and a
period of time set for conforming the
operation to the requirements of the Act.
It would also generally specify what a
permittee could do to have such a,
determination reviewed and the
procedure for the Office suspending or
revoking the permit.

The proposed rule at § 942.776(a)
would also specify the performance
standards with which a permittee would
have to comply. Such a provision is
necessary in light of the repeal of the
Tennessee statute and regulations under
which the permit was issued. The rule
would provide that if the permit
specifies standards with which
compliance is required, then that would
control. However, if the permit is silent,
then the Federal program standards
would apply. For example, if the state-

issued permit specified the seeding rate
for revegetating reclaimed land, then
that standard would be prevail. If,
however, the permit does not so specify,
then the standards set in the Federal
program would be applicable. Such
standards would be applicable unless
and until they are modified through the
permit review undertaken by OSM.

The permanent program rules for
granting variances from approximate
original contour requirements in 30 CFR
785.16 provide in paragraph (f) that
variances may be granted only if the
regulatory authority has established
specific rules to govern them. The rules
in 30 CFR 816.133(d) provide the specific
criteria required by § 785.16(f).
Therefore, no additional criteria are
'needed or proposed.

A permit fee is required under section
507(a) of the Act and 30 CFR 771.25.
Section 942.771 cross-references the
latter regulation. However, no fee
schedule has been set for Federal
programs generally, and one is not being
proposed at tis time for Tennessee. A
rulemaking notice is expected to appear
in the near future to set a fee schedule
for Tennessee, other Federal programs
and Federal lands permits.

OSM is currently developing permit
application forms for use m Tennessee.
In the meantime, a prospective permit
applicant should contact OSM in order
to determine the format for an
application.

Small Operator Assistance. Section
942.795 would establish the same
standards for the small operator
assistance program as ate found in Part
795 of the permanent program rules.
OSM expects during its a'dministration
of the SOAP in Tennessee that Federal
funds will be sufficient to provide for the
authorized services, and does not expect
to exercise its option at 30 CFR
795.11(b). That option allows OSM to
establish a formula for allocating limited
funds to provide the services pursuant to
Part 795.

OSM will award SOAP contracts to
qualified laboratories utilizing a
streamlined procurement system that
complies with the Federal Aquisition
Regulations. Prior to issuing a Request
for Proposal, OSM Will announce its
intention through publication in the
Commerce Business Daily. Unlike the
procedures currently used by Tennessee
to develop an independent list of
qualified labs, OSM will qualify lab~s as
part of its contracting process.

Bonding. Section 942.800 establishes
the same provisions, where applicable,
as 30 CFR Chapter VII, Subchapter J,
Bond and Insurance Requirements for

Surface Coal Mining and Reclamation
Operations.

A provision would be added as
paragraph (b) of § 942.800 specifying the
procedure that the Office would follow
in reviewing the bonds posted by
operators in order to obtain a permanent
program permit from Tennessee. If a
bond amount is determined to be
inadequate, notice would be given and
the operator would'have the option of
replacing the existing bond with an
adequate one or of posting an additional
bond for the amount of the shortfall,

OSM is considering adding a
provision which would require all
permittees within a period of time after
the program effective date to submit an
assignment of the bond which would
include the United States. If added to
the final rule, no actual notice would be
given to an operator. By rule, in order to
continue mining past a specified date,
the operator would have to submit a
document indicating that the United
States was a payee of the bond, as well
as the State. This would foreclose
sending notice to operators as it Is
assumed that only those operators who
would have obtained permits from the
State after April 18,1984, would have
posted a bond made payable to the
United States or the State.

Performance Standards. Except whore
specifically modified for the Tennessbe
Federal program, § § 942.815 through
942.828 establish the same provisions,
where applicable, as 30 CFR Chapter
VII, Subchapter K, Permanent Program
Performance Standards. An addition to
those standards is proposed at
§§ 942.816 and 942.817 w~h respect to
the standards for revegetation success.
Options are offered for other
performance standards on which the
Office is soliciting comment under
Option 2.

The proposed addition for
revegetation success is considered
necessary because 30 CFR 810.116(a)(1)
requires that the regulatory authority
establish standards for success and
statistically valid sampling-techniques
for measuring success. Proposed
§ 942.816(b) would set forth success
standards and sampling techniques for
use at the time of bond release for each
major post-mining land use, For grazing
land or pasture the Office Is proposing a
standard of 90% ground cover. In
addition to satisfy this ground cover
requirement, the production of living
plants must be equal to or greater than
the average county yield as determined
by the U.S. Department of Agriculture
soil survey. The 90% standard Is a
provision of the Tennessee regulatory
program and is usually considered to be
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the minimum acceptable level of cover
for pasture land. A production standard
is also being proposed because ground
cover alone may not always indicate the
capability of reclaimed land to support
livestock.

For areas developed as cropland, the
Office is proposing that average county
yield be used as the standard for
determining reclamation success. Such
information would be taken from the
U.S. Agriculture Department soil survey.
Adjustments for local yield variation
within the county would be made for
disease, pests and weather-induced
variations and differences in crop
management practices. The Office is
proposing that actual crop yields be
used to demonstrate the restoration of
cropland soils because there is
insufficient research and experience to
establish the reliability of other
methods. The proposed rule would
require crops to be grown on only a
representative portion of the permit area
that would be sufficient in size to
demonstrate successful soil restoration.
For the purposes of this rule, hayland
would be included in the definition of
cropland.

Another subparagraph of paragraph
(b) would require 807a ground cover for
areas developed for wildlife habitat,

'recreation, or forest products. The
stocking requirement for woody plants
would be approved by the Office on a
case-by-case basis and specified in the
mining and reclamation plan. In
approving stocking rates, the Office
would rely heavily upon
recommendations of the State agencies
responsible for the adinimstration of
forestry and wildlife programs. The
Office believes that case-by-case
approval would allow the flexibility
necessary to accommodate the
specialized requirements of various
wildlife and forest management plans.
Eighty percent ground cover is believed
to be necessary to control erosion on
steep terrain that is common to eastern
Tennessee coal fields. In applying this
and other ground cover standards, the
Office would use the definition of
ground cover that is in the permanent
program rules at 30 CFR 701.5. By the
definition, ground cover includes both
the aerial parts of living vegetation and
litter that is produced naturally on site.

Another subparagraph of paragraph
(b) would adopt the existing requirement
of Tennessee permanent program rules
which prohibits bare areas larger than
one-sixteenth of an acre in size and that
total more than 10% of the area seeded.
The Office believes that such a
provision is necessary to avoid releasing
bond on lands that meet the overall

cover requirements of 80 or 907 ground
cover, but still have localized areas that
are not yet stabilized from soil erosion.

The next subparagraph of paragraph
(b) would require the distribution of
woody plants within the permit area to
be consistent with the post-mining land
use. This is to ensure that all growing
space is effectively utilized for land uses
such as timber production. It would
require mine operators to replant areas
where the survival of woody plants was
uneven.

The final subparagrph of paragraph
(b) would adopt by reference the
sampling techniques for measuring
wood plant stocking and ground cover
that are contained in the Office's
publication 'rechnical Guides on Use of
Reference Areas and Technical
Standards for Evaluation of Surface
Mine Revegetation in OSM Regions I
and II." It would also allow for
alternative sampling techniques to be
used if approved by the Office. The
Office notes that the sampling
techniques described in the above
publication were developed by the
Tennessee Valley Authority for use on
mining operations common to the
Appalachian region and are, therefore,
believed to be well-suited to mines in
eastern Tennessee. The proposed rule
also provides for the use of quadrants
and total crop yields where cropland is
the post-mining land use.

The same standards would be added
to paragraph (b) of § 942.817 for
underground mining.

The Office specifically invites
comments on any aspect of these
proposed revegetation success rules.

The options provided in Option 2,
discussed below, would add additional
performance standards. OSM
specifically invites comments on
whether additional provisions of
specificity should also be added to the
performance standards, Such additions
may be necessary because OSM is the
regulatory authority and a greater level
of detail could be helpful in adequately
informing interested parties.

Inspection and Enforcement
Procedures. Sections 942.842, 942,843
and 942.845 establish the same
provisions as 30 CFR Chapter VII,
Subchapter L, Permanent Program
Inspection and Enforcement Procedures.
No changes are proposed in those
procedures for the Tennessee Federal
program.

Blaster Trainng and Certification.
Section 942.850 cross-references 30 CFR
Part 850. However, there are no
substantive standards for a Federal
program for blaster training and
certification at present. OSM has been

developing such a program and will in
the future be proposing one v,hich, upon
its adoption in final, would be
applicable to the Tennessee Federal
program.

Option 2

Option 2 would add several
provisions to Option 1. The first would
place a limitation on the definition of
"Coal loading facilities" in the definition
of "support facilities" in 30 CFR 701.5.
The others would add specific detail to
performance standards.

The limitation on the term "coal
loading facilities" would make clear to
all operators of such facilities whether
they would be subject to regulation. If
an operator of a tipple in Tennessee
accepts raw coal from a mine, then the
operation would be subject to
regulation. The Act in Section 701(28](A)
defines "surface coal mining operations"
as consisting of the loading of coal for
interstate commerce at or near the mine
site. The permanent program rules in
§ 701.5 define the term "support
facilities" as those resulting from or
incident to a surface coal mining
operation. But there is no further
indication of the outer parameters of
OSM's jurisdiction. The functional test
of the first or initial loading facility-
one which does not process coal-
would provide a limitation uon which
an operator would be able to determine
whether he was subject to OSM's
jurisdiction.

As an alternative to the option of the
first loading facility from a mine, OSM
solicits comments on placing a
geographic distance limitation for
purposes of whether a tipple is subject
to regulation. The definition in the Act
indicates that a coal loading facility
must be at or near the mine site, but no
particular distance is specified. The
definition of "support facility" indicates
that the phrase "resulting from or
incident to" connotes an element of
proximity. Thus, OSM could set a
particular distance from a mine as the
limitation for asserting jurisdiction over
coal tipples. OSM could also adopt a
geographic limit in conjunction with the
adoption of the functional test in the
option.

The performance standards under
Option 2 seek comment on the possible
addition of detailed standards in four
areas: Diversions, sedimentation ponds,
underdramins in excess spoil fills, and
backfilling and grading timing
requirements. The revision of the
permanent program rules resulted in
flexibility being added to the rules. This
affords the regulatory authority latitude
in setting standards in its rules. The
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regulatory authority also has the option
of not adding any particular design
criteria to its program rules and
deferring to the qualified, registered
professional engineer who is to certify
many of the designs in the permit
application. Thus, OSM would like to
receive comment on the possible
addition of the design criteria m three
areas-ones which are considered
important in surface mining operations.

The proposed criteria for diversions,
sedimentation ponds and underdrams
for excess spoil fills are for the most
part taken from the Tennessee program
regulations. In large part, those
regulations are based on the previous
Federal permanent program regulations.
Borrowing the Tennessee regulations is
appropriate since they would at least
have had to meet the previous Federal
rules and may have been modified for
particular conditions m the State.
Further, adoption of such rules would
provide a measure of continuity from the
state to the Federal program.

As an alternative to the adoption of
the criteria set out in Option 2
§942.816(c), (d) and (d) OSM is
considermig not providing any additional
standards in the rules than the revised
permanent program rules, but instead
issuing technical guidelines. If such
guideline were issued, an operator or
engineer could rely on the guidelines for
the design of a structure. Having designs
other than those in the guidelines would
be approved on a case:by-case basis if
the engineering is suind. Specific
comment is solicited on the adoption of
this alternative instead of the addition
of design criteria.

These alternatives-diversions,
sedimentation ponds and underdrains-
would also be made applicable to the
underground mining rule. § 942.817

A fourth performance standard is
offered under § 942.816(f) of Option 2. It
would set timing requirements for
backfilling and grading. They would be
the same standards as the previous
unrevised Federal permanent program
rules in § 816.101(a). See 44 FR 15395
(March 13, 1979). They would establish
the requirement for contour mnung
backfilling and regrading of 60 days or
no more than 1,500 linear feet. This
would be the most important for
Tennessee operators. The current
Federal program rule which would be
cross-referenced in § 942.816 under
Option 1 in § 816.102 does not establish
particular timing requirements. The Act
in section 515(b)((16) requires
reclamation to proceed as
contemporaneously as practicable with
mining. A definite standard would
remove any doubt as to the
contemporaneous requirement.

Comment is sought on the additi
such a timing requirement or of
other standards for the timing of
backfilling and regrading, This o
not proposed to be added to the
underground mining section, § 9
No timing requrement is necess
underground mining.

IV Other Information

OSM has examined these prop
rules according to the criteria of
Executive Order 12291 (46 FR 31
February 19, 1981) and has deter
that they do not consititute a ma
There would be no major econor
impact through adoption of this
coal mining industry m Tennesse
already subject to the regulatory
standards similar to those the pr
Federal program would impose.

OSM has examined these prop
rules pursuant to the Regulatory
Flexibility Act, 5 U.S.C. 601 et se
determined that they will not ha,
significant impact on a substanti
number of small entities. The im
no different than the effect of the
approval of the state regulatory
program.

Section 702(d) of the Act provi
promulgation of a Federal progra
not constitute a major Federal ac
under the National Environmenta
Act, 42 U.S.C. 4332. Thus, no
Environmental Assessment is req
for this rulemakng.

Office of Management and Budge
Review

The recordkeepmg and reporti
requirements of this rule are the
those of the permanent program
regulations which have been app
by the Office of Management and
Budget (0MB) under 44 U.S.C. 35

Any forms which are develope
OSM for the Tennessee Federal p
will be submitted to OMB for clea
under the Paperwork Reduction I
Drafting Information

These proposed regulations we
draftedprincipally by David Jone
Office of the Solicitor, Interior
Department.

List of Subjects m 30 CFR 942

Coal mining, Intergovernmental
relations, Surface mining, Underg.
mining, Reporting requirements.

Accordingly, 30 CFR Part 942 is
proposed to be amended as set fo
herein.

on of
any ,

iption is

42.817
ary for

osed

Dated: June 22,1984.
Leona A. Power,
ActingAssistant Secretary, Land and
Minerals Management.

30 CFR Chapter VII is amended by
revising Part 942.

Option 1 for New Part 942

1. Part 942 is revised to read as
follows:

PART 942-TENNESSEE

v Sec.mined 942.700 Tennessee federal program,
jor rule. 942.701 General.
tac 942.707 Exemption for coal extraction
ule. The incident to government-financed
ee is highway or other construction.

942.761 Areas designated unsuitable for
surface coal mining by act of Congress,oposed 942.762 Criteria for designating areas as
unsuitable for surface coal mining

iosed operations.
942.764 Processes for designating areas

q., and unsuitable for surface coal mining
ve a operations.

942.770 General requirements for permit andal' exploration procedure systems under
?act is regulatory programs.

942.771 General requirements for permits
and permit applications.

942.772 Requirements for coal exploration,
des that 942.773 Requirements for permits andpermit processing.
m shall 942.774 Revision, renewal, and transfer,
tion assignment, or sale of permit rights,
al Policy 942.775 Administrative and judicial review

of decisions.
tred 942.775 Review of Tennessee Permanent

Program permits.
942.777 General content requirements for

t permit applications.
942.778 Permit applications-minimum

requirements for legal, financial,
ris compliance, and related information.
same as 942.779 Surface mining permit

applications-minimum requirements for
roved information on environmental resources.

942.780 Surface mining permit
applications--minimum requirementl forreclamation and operation plan.

d by 942.782 Underground mining permit
'rogram applications--minimum requirements for
trance legal, financial, compliance, and related
ct. information.

942.783 Underground mining permit
applications--minimum requirements for
information on environmental resources.

re 942.784 Underground mining permit
s, applications-minimum requirements for

reclamation and operation plan.
942.785 Requirements for special categories

of mining.
942.795 Small operator assistance.
942.80 Bond and insurance requirements

surface coal mining and reclamation
round operations.

942.815 Performance standards--coal
exploration.

942.816 Performance standards-surfacorth mining activities.
942.817 Performance standards-

underground mining activities.
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Sec.
942.819 Special performance standards-

auger mining.
942.823 Special performance standards-

operations on prime farmland.
94Z824 Special performance standards--

mountaintop removal.
942.827 Special performance standards-

coal preparation plants not located
within the permit area of a mine.

942.828 Special performance standards--m
situ processing.

942.842 Federal inspections.
942.843 Federal enforcement.
942.845 Civil penalties.
942.8509 Blaster training and certification.

Authority: Pub. L 95-87, The Surface
Mining Control and Reclamation Act of 1977,
30 U.S.C. 1201 et seq.
§ 942.700 Tennessee Federal program.

(a) This part contains all rules that are
applicable to surfac@ coal mining
operations in Tennessee which have
been adopted under the Surface Mring
Control and Reclamation Act of 1977

(b) Certain of the rules in this part
cross-reference pertinent parts of the
permanent program regulations in this
chapter. The full text of a cross-
referenced rule is in the permanent
program rule cited under the relevant
section of the Tennessee Federal
program.

(c) The rules in this part apply to all
surface coal mining operations mt
Tennessee conducted on non-Federal
and non-Indian lands. To the extent
required by Part 740 of this chapter, this
part also applies to operations on
Federal lands in Tennessee.

(d) The information collection
requirements contained in this part have
been approved by the Office of
Management and Budget under 44 U.S.C.
3507 and assigned Clearance No.
§ 942.701 General.

(a) Sections 700.5, 700.11, 700.12,
700.13, 700.14, 700.15 and Part 701 of this
chapter shall apply to coal exploration
and surface coal mining and reclamation
operations in Tennessee.

(b) Surface coal mining and
reclamation operations in Tennessee
which do not have a valid permanent
program permit on the effective date of
tis program shall comply with
subchapter B of this chapter until
issuance of a permit under this program.

(c] Records requifed by § 700.14 of
this chapter to be made available locally
to the public shall be retained at the
county recorder's office or another
appropriate public office in the county m
which an operation is located, and at the
nearest OSM Field Office.

§ 942.707 Exemption for coal extraction
Incident to Government-financed highway
or other construction.

Part 707 of this chapter, Exemption for
Coal Extraction Incident to Government-
Financed Highway or Other
Construction, shall apply to surface coal
mining and reclamation operations.

§ 942.761 Areas designated unsuitable for
surface coal mining by act of Congress.

Part 761 of this chapter, Areas
Designated by Act of Congress, shall
apply to surface coal mining and
reclamation operations.

§942.762 Critcria for designating areas as
unsuitable for surface coal mining
opcrations.

(a) Part 762 of this chapter, Criteria for
Designating Areas Unsuitable for
Surface Coal Mining Operations, shall
apply to surface coal minung and
reclamation operations.

(b) In addition to the lands defined as
fragile in § 762.5 of this chapter, the
Office will consider lands included on
the Tennessee Natural Areas Registry
under Tennessee Code Annotated
(TCA) § 11-14-112, Natural Areas
designated by the Tennessee General
Assembly under TCA 11-14-103, areas
adjoining Tennessee Scenic Trails
designated under TCA 11-13-101, and
Scenic Trails under that same law.

§ 942.764 Process for designating areas
unsuitable for surface coal mining
operation.

(a] Part 764 of this chapter, State
Process for Designating Areas
Unsuitable for Surface Coal Mining
Operations, pertaining to petitiomnS,
initial processing, hearing requirements,
decisions, data base and inventory
systems, public information, and
regulatory responsibilities shall apply to
surface coal mining and reclamation
operations.

(b) The Secretary shall notify the
Tennessee Department of Health and
Environment of any area designated
unsuitable or for which such designation
has been requested or terminated.

§ 942.770 General requirements for permit
and exploration procedure systems under
regulatory programs.

Part 770 of this chapter. General
Requirements for Permit and
Exploration Procedure Systems Under
Regulatory Programs, shall apply to
surface coal mimng operations and
exploration.

§ 942.771 General rcqulrements for
permits and permit applications.

Part 771 of this chapter, General
Requirements for Permits and Permit
Applications, shall apply to any person
who makes application for a permit to

conduct surface coal mining and
reclamation operations.

§ 942.772 Requlrements for coal
exploration.

Part 772 of this chapter, Requirements
for Coal Exploration, shall apply to any
person who conducts coal exploration.

§ 942.773 Requirements for permits and
permit processIng.

(a) Part 773 of tlus chapter,
Requirements for Permits and Permit
Processm, shall apply to any permits
for surface coal mining and reclamation
operations.

(b) In addition to the requirements of
30 CFR Part 773, the following permit
application review procedures shall
apply:

(1) Any person applying for a new
permit shall submit seven copies of the
application to the Office.

(2) The Office shall review an
application for administrative
completeness and acceptability for
further review and shall notify the
applicant in riting of the findings. The
Office shall:

(i) Reject a flagrantly deficient
application, notifying the applicant of
the findings, or

(ii] Request additional information
required for completeness stating
specifically what information must be
supplied and the date by which the
information must be submitted, or

(iii) Judge the application
administratively complete and
acceptable for further review.

(3] Should the applicant not submit
the information as required by
§ 943.773(b](ii) by the specified date, the
Office may reject the application. When
the applicant submits the required
information by the specified date, the
Office shall review it and advise the
applicant of its acceptability.

(4) When the application is judged
administratively complete, the applicant
shall be advised by the Office to file the
public notice required by § 773.13 of this
chapter.

(5) The Office shall visit the proposed
permit area to determine whether the
mining and reclamation plan is
consistent with actual site conditions.
The applicant will be notified m
advance of the time of the visit. At the
time of the visit, the applicant shall have
the locations of the proposed permit
boundanes, topsoil storage areas,
sediment control structures, and other
significant features contained in the
application marked by flagging.

(6) Adequacy of information to allow
the Office to comply with the National
Environmental Policy Act, 42 U.S.C.
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4322, shall be considered in the
determination of a complete application.
The Office may require specific
additional information from the
applicant as any environmental review
progresses when such specific
information is needed for approval.
Failure to submit the additional
information by the date(s) requested
could result in disapproval of the
application.

(c) In addition to the information
required by subchapter G of this
chapter, the Office may require an
applicant to submit supplementary
information to ensure compliance with
applicable Federal laws and regulations
other than the Act.

§ 942.774 Revision, renewal, and transfer,
assignment, or sale or permit rights.

(a) Part 774 of this chapter, Revision;
Renewal; and Transfer, Assignment, or
Sale of Permit Rights, shall apply to any
such actions involving surface coal
mining and reclamation operations
permits.

(b] Any revision to the approved
ining or reclamation plan will be

subject to review and approval by the
Office. A significant revision to the
reclamation plan will be subject tothe
public notice and hearing provisions of
the program prior to approval and
implementation. A change in the
reclamation plan will be considered
significant if it has the potential to affect
the achievement of reclamation as
outlined in the approved plan.

(c) In addition to the requirements of
30 CFR Part 774, any person having an
interest which is or may be adversely
affected by a decision on the transfer,
assignment, or sale of permit rights,
Including an official of any Federal,
State, or local government agency, may
submit written comments on the
application to the Office within thirty
(30) days of either the publication of the
newspaper advertisement required by 30
CFR 774.17(b)(2) or receipt of an
administratively complete application,
whichever is later.

§ 942.775 Administrative and judicial
review of decisions.

Part 775 of this chapter,
Administrative and Judicial Review of
Decisions, shall apply to all decisions on
permits.

§ 942.776 Review of Tennessee
Permanent Program permits.

(a)(1) All permits issued under the
approved State regulatory program by
the Tennessee Department of
Conservation or the Department of
Health and Environment prior to the
effective date of this program shall be

valid, but subject to further action by
OSM.

(2) The permittee shall comply with
the specific terms of the permit. Where
the permit does not specify specific
standards with ivhich compliance is
required the permittee shall comply with
the standards of the Federal program.

(b)(1) The Office will review all
permanent program permits issued by
the State of Tennessee beginning on the
effective date of this program. If the
Office determines that any State permit
was granted contrary to the
requirements of the Act, the permittee
will be notified and periods of time
specified within which to revise the
permit and to conform any ongoing
surface coal mining operations to the
requirements of this part and the Act.

(2) If the permittee wants to have the
decision that the State permit was
granted contrary to the requirements of
the Act reviewed, he or she shall file a
petition for review with the Office of
Hearings and Appeals pursuant 43 CFR
4.1280 within 30 days of notification.

(3) If a permittee fails to revise the
permit and conform operations to the
requirements of this part and the Act
within reasonable periods of time as
specified by the Office, the permittee
will be issued an order to show cause as
to why the permit should not be
suspended or revoked. The notice shall
be filed in accordance with 30 CFR
843.14. The Director shall promptly file a
copy of the order to show cause with the
Office of Hearings and Appeals. The
permittee may file an answer to the
order and request a hearing under 43
CFR Part 4. If a hearing is requested, the
procedures provided in 43 CFR Part 4 for
show cause hearings shall be applicable.

§ 942.777 General content requirements
for permit applications.

Part 777 of this chapter, General
Content Requirements for Permit
Applications, shall apply to any person
who-makes application for a permit to
conduct surface coal mung and
reclamation operations.

§ 942.778 Permit applications-minimum
requirements for legal, financial,
compliance, and related information.

Part 778 of this chapter, Permit
Applications-Mimmum Requirements
for Legal, Financial, Compliance, and
Related Information, shall apply to any
person who makes application for a
permit to conduct surface coal mimng
and reclamation operations.

§ 942.779 Surface mining permit
applications-minimum requirements for
information on environmental resources.

Part 779 of this chapter, Surface
Mining Permit Applications-Minimum

Requirements for Information on
Environmental Resources, shall apply to
any person who makes application to
conduct surface coal mining and
reclamation operations.

§ 942.780 Surface mining permit
applications-minimum requirements for
reclamation and operation plan.

Part 780 of this chapter, Surface
Mining Permit Applications-Minimum
Requirements for Reclamation and
Operation Plan, shall apply to any
person who makes application to
conduct surface coal mining and
reclamation operations.

§ 942.782 Underground mining permit
applications-minimum requirements for
legal, financial, complance, and related
information.

Part 782 of this chapter, Underground
Mining Permit Applications-Minimum
Requirements for Legal, Financial,
Compliance, and Related Information,
shall apply to any person who makes
application to conduct underground coal
mining and reclamation operations.

§ 942.783 Underground mining permit
applications-mlnlmum requirements for
Information on environmental resources.

Part 783 of this chapter, Underground
Mining Permit Applications-Minimum
Requirements for Information on
Environmental Resources, shall apply to
any person who makes application to
conduct underground coal mining and
reclamation operations.

§ 942.784 Underground mining permit
applications-minimum requirefinents for
reclamation and operation plan.

Part 784 of this chapter, Underground
Mining Permit Applications-Minimum
Requirements for Reclamation and
Operation Plan, shall apply to any
person who makes application for a
permit to conduct underground coal
mining and reclamation operations.
§ 942.785 Requirements for special
categories of mining.

Part 785 of this chapter, Requirements
for Special Categories of Mining, shall
apply to each person who makes
application for a permit to conduct
certain categories of surface coal mining
and reclamation operations as specified
therein.

§ 942.795 Small operator assistance.

Part 795 of this chapter, Small
Operator Assistance, shall apply to any
person making application for
assistance under the small operator
assistance program.
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§ 942.800 Bond and insurance
requirements for surface coal mining and
reclamation operations.

(c) Except as provided in the following
paragraph, Part 800 of this chapter, Bond
and Insurance Requirements for Surface
Coal Mining and Reclamation
Operations Under Regulatory Programs,
shall apply to any person conducting
surface coal mining and reclamation
operations.

(b)(1) The Office shall review the
adequacy of the bonds for those
operators who posted reclamation
bonds with the State of Tennessee under
its permanent regulatory program prior
to the effective date of this program or
who gave the State collateral to
guarantee reclamation.

(2) The Office shall notify any
permittee that additional bond is
required where it is determined that the
bond amount is inadequate and shall
require, within a reasonable period of
time as specified, that any permittee
either-

(i) Post a new bond m sufficient
amount made payable to "The United
States or The State of Tennessee"; or

(ii) Provide an executed assignment of
the bond may payable to "The United
States or The States of Tennessee" and
an additional bond or bonds made
payable in the same manner.

§ 942.815 Performance standards-coal
exploration.

Part 815 of this chapter, Permanent
Program Performance Standards-Coal
Exploration, shall apply to any person
who conducts coal exploration.

§ 942.816 Performance standards-
surface mining activities.

(a) Part 816 of this chapter, Permanent
Program Performance Standards-
Surface Mining Activities, shall apply to
any person who conducts surface coal
mining and reclamation operations.

(b) The following-success standards
and sampling techniques shall be used
by the Office for determining bond'
release.

(1) For areas developed for use as
grazing land or pasture, the ground
cover shall be at least ninety percent
(90%) and production of living plants
shall be equal to or greater than the
average county yield as stated m the
U.S. Department of Agriculture soil
survey for the county m which the
permit area is located.

(2) For areas developed for use as
cropland, crop production shall be equal
to or greater than the average county
yield as stated in the U.S. Department of
Agriculture soil survey for the county in
which the permit area is located.

(3) For areas developed for wildlife
habitat, recreational or forest products,
the ground cover shall be at least 80
percent (807o) and the stocking of woody
plants shall be at least equal the rate
specified m the approved mining and
reclamation plan.
(4) Bare areas shall not exceed one-

sLxteenth (1/e) acre m size and total not
more than ten percent (10-) of the area
seeded.

(5) Distribution of woody plants
within the permit area shall be
consistent with the post-mining land
use.

(6) Sampling techniques for measuring
woody plant stocking and ground cover
shall be in accordance with the Office's
publication 'Technical Guides on Use of
Reference Areas and Technical
Standards for Evaluating Surface Mine
Revegetation m OSM Regions I and HI"
unless alternative techniques are
approved by the Office. Quadrats or
actualcrop yields shall be used to
determine production.

§ 942.817 Performance standards-
underground mining activities.

(a) Part 817 of this chapter, Permanent
Program Performance Standards-
Underground Mining Activities, shall
apply to any person who conducts
underground coal mining and
reclamation operations.

(b) The following success standards
and sampling techniques shall be used
by the Office in determining bond
release.

(1) For areas developed for use as
grazing land or pasture, the ground
cover shall be at least ninety percent
(90?) and production of living plants
shall be equal to or greater than the
average county yield as stated in the
U.S. Department of Agriculture soil
survey for the county in which the
permit area is located.

(2) For areas developed for use as
cropland, crop production shall be equal
to or greater than the average county
yield as stated m the U.S. Department of
Agriculture soil survey for the county m
which the permit area is located.

(3) For areas developed for wildlife
habitat, recreational or forest products,
the ground cover shall be at least 80
percent (80%) and the stocking of woody
plants shall be at least equal to the rate
specified m the approval mining and
reclamation plan.

(4) Bare areas shall not exceed one-
sixteenth (Vie) acre m size and total not
more than ten percent (10%) of the area
seeded.

(5) Distribution of woody plants
within the permit area shall be
consistent with the post-mining land
use.

(6) Sampling techmques for measuring
woody plant stocking and ground cover
shall be in accordance with the Office's
publication '"Technical Guides on Use of
Reference Areas and Technical
Standards for Evaluating Surface Mine
Revegetation m OSM Regions I and Ir'
unless alternative techniques are
approved by the Office. Quadrats or
actual crop yields shall be used to
determine production.

§ 942.819 Specil performance
standards-auger mining.

Part 819 of this chapter, Special
Permanent Program Performance
Standards-Auger Mining, shall apply to
any person who conducts surface coal
mining operations which include auger
mining.

§ 942.823 Special porformance
standards-operations on prime farmland.

Part 823 of this chapter, Special
Permanent Program Performance
Standards-Operations on Prime
Farmland, shall apply to any person
who conducts surface coal minng
operations on prime farmland.

§ 942.824 Special performance
standards-mountaintop removal.

Part 824 of this chapter, Special
Permanent Program Performance
Standards-Mountaintop Removal, shall
apply to any person who conducts
surface coal mining and reclamation
operations constituting mountaintop
removal.

§ 942.827 Special performance
standards--coal preparation plants not
located within the permit area of a mine.

Part 827 of this chapter, Permanent
Program Performance Standards-Coal
Preparation Plants Not Located Within
the Permit Area of a Mine. shall apply to
any person who conducts surface coal
mining and reclamation operations
which include the operation of a coal
preparation plant not located within the
permit area of a mine.

§ 942.828 Spec!al performance
standards-n situ processing.

Part 828 of tis chapter Special
Permanent Program Performance
Standards--In Situ Processing, shall
apply to any person who conducts
surface coal mining and reclamation
operations which include the in situ
processing of coal.

§ 942.842 Federal Inspections.

Part 842 of this chapter, Federal
Inspections, shall apply to all
exploration and surface coal mning and
reclamation operations.
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§ 942.843 Federal enforcement.
Part 843 of this chapter, Federal

Enforcement, shall apply when
enforcement action is required for
violations on coal exploration and
surface coal mining and reclamation
operations.

§ 942.845 Civil penalties.
Part 845 of this chapter, Civil

Penalties, shall apply when civil
penalties are assessed for violations on
coal exploration and surface coal mining
and reclamation operations.
§ 942.850 Blaster training and
certification.

Part 850 of this chapter, Programs for
Blaster Training and Certification, shall
apply to any person who conducts coal
exploration or surface coal mining and
reclamation operations.
Option 2 for New Part 942

2. Proposed Part 942 as set forth under
Option 1 is further amended by adding
§ § 942.701(d), 942.816 (c], (d), (e), and (f),
and 942.817 (c), (d), and (e) to read as
follows:

§ 942.701 General.
* * * * *

(d) For purposes of the definition of
the term "support facilities" in § 701.5 of
this chapter, "Coal loading facilities"
shall be limited to all facilities on a
permit area and the first handling
facility for raw coal after it leaves the
permit area of the mine.
§ 942.816 Performance standards-
surface mining activities.

(c) In lieu of the requirements of
§ 816.43(a)(4) of this chapter, diversion
design shall incorporate the following:

(1) Channel lining shall be designed
using standard engineering practices to
pass safely the design velocities. Riprap
shall comply with the requirements of
§ 818.71(b)(3) of this chapter, except for
sand and gravel.

(2) Freeboard shall be no less than 0.3
feet. Protection shall be provided for
transition of flows and for critical areas
such as swales and curves. Where the
area protected is a critical area as
determined by the Office, the design
freeboard may be increased.

(3) Energy dissipators shall be
installed when necessary at discharge
points, where diversions intersect with
natural streams and exit.velocity of the
diversion ditch flow is greater than that
of the receiving stream.

(4) Excess excavated material not
necessary for diversion channel
geometry or regrading of the channel
shall be disposed of in accordance with
§ § 816.71 through 816.74 of this chapter.

(5) Topsoil shall be handled in
compliance with § 816.22 of this chapter.

(d) In lieu of the requirements of
§ § 816.46(c)(1)(ii) through
816.46(c)(iii)(D) of this chapter,
sedimentation ponds shall:

(1) Be located as near as possible to
the disturbed area and one-hundred
(100) feet from streams or streams with
a biologic community; and be located on
the flattest slope practicable, but in no
case on a slope greater than 20 degrees.

(2) Provide a minimum storage volume
equal to 0.2 acre feet per disturbed acre
draining to the basin. The Office hIay
approve lesser sediment storage
volumes equal to the sediment
calculated to enter the pond between
planned cleanout intervals upon
submission and approval of a plan for
removing sediment from the pond which
includes a description of the equipment
to be used. The muimum sediment
storage volume shall be equal to 0.1 acre
feet per distributed acre.

(3) Provide adequate detention time to
allow the effluent from the pond to meet
the State and Federal effluent standards.
Sedimentation ponds shall be designed
to provide the required theoretical
detention time for the water inflow or
run-off entering the pond from a ten (10)
year, twenty-four (24) hour precipitation
event (design event).

(4) Provide a numum surface area
based on the following criteria:

(i) Physical properties of water at 4
degrees centigrade,

(ii) Particles with a diameter of 10
microns (1 x 10-5 meters), and

(iii) Particles with a specific gravity of
1.8. The Office may approve designs
utilizing higher specific gravities based
on the presentation of site specific data
which supports the proposed value.

(5) Provide a nonclogging dewatering
device or conduit spillway approved by
the Office for the water storage resulting
from inflow. The dewatering device
shall not be located at a lower elevation
than the maximum elevation of the
sedimentation storage volume and shall
provide the detention time to allow the
effluent from the pond to meet State and
Federal effluent limitations.

(e) In lieu of the requirements of
§ 816.71(f)(3) of this chapter,
underdrams shall consist of durable
rock, be designed and constructed using
current, prudent engineering practices,
and meet the following design criteria:
In constructing the underdrains, no more
than ten percent (10%) of the rock may
be less than twelve (12) inches in size
and no single rock may be larger than
twenty-five percent (25%) of the width of
the drain. The minimum size of the main
underdram shall be:

Total amount of ill Predominant Minimum size of
materal type of fill drain. In feot

matem l lVAdth Helght

Less than 1,000,000 yd . Sandstone .... 10 4
Do .. .. ....... ..... Sh ..... 10 0

More than 1000,000 yd . Sandtono s. 1 a
o ........................ ............ 0

Underdrains shall consist of non-
degradable, non-acid or toxic-forming
rock such as natural sand and gravel,
sandstone, limestone, or other durable
rock that will not slake in water and will
be free of coal, clay or shale. The
underdrain system shall be designed to
carry the anticipated seepage of water
due to rainfall from the excess spoil fill
and from seeps and springs in the
foundation of the disposal area and
shall be protected from piping and
contamination by an adequate filter.

(f) In lieu of the requirements of
§ 816.101(a) of this chapter, backfilling
and grading shall proceed in accordance
with the following timing requirements:

(1) Contourmining. Rough backfilling
and grading shall follow coal removal
by not more than 60 days or 1,500 linear
feet. The Office may grant additional
time for rough backfilling and grading if
the permittee can demonstrate, through
a detailed written analysis under
§ 780.18(b)(3) of this chapter, that
additional time is necessary.

(2) Open pit mining with thin
overburden. Rough backfilling and
grading shall occur in accordance with
the time schedule approved by the
Office, on the basis of the materials
submitted under § 780.18(b)(3) of this
chapter, which shall specifically
establish in stated increments the period
between removal of coal and completion
of backfilling and grading.

(3) Area strip mining. Rough
backfilling and grading shall be
completed within 180 days following
coal removal and shall not be more than
four spoil ridges behind the pit being
worked, the spoil from the active pit
being considered the first ridge. The
Office may grant additional time for
rough backfilling and grading if the
permittee can demonstrate, through the
detailed written analysis under
§ 780.18(b)(3) of this chapter, that
additional time is necessary.

§ 942.817 Performance standards-
underground mining activities.

(c) In lieu of the requirements of
§ 816.43(a)(4) of this chapter, diversion
design shall incorporate the following:

(1] Channel lining shall be designed
using standard engineering practices to
pass safely the design velocities. Riprap
shall comply with the requirements of

9 9 9 F- U VID
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§ 816.71(b)(3) of this chapter, except for
sand and gravel.

(2) Freeboard shall be no less than 0.3
feet Protection shall be provided for
transition of flows and for critical areas
such as swales and curves. Where the
area protected is a critical area as
determined by the Office, the design
freeboard may be increased.

(3) Energy dissipators shall be
installed when necessary at discharge
points, where diversions intersect with
natural streams and exit velocity of the
diversion ditch flow is greater than that
of the receiving stream.

(4) Excess excavated material not
necessary for diversion channel
geometry or regarding of the channel
shall be disposed of in accordance with
§ § 816.71 through 816.74 of this chapter.

(5) Topsoil shall be handled in
compliance with § 816.22 of this chapter.

(d) In lieu of the requirements of
§§ 816.46(c)(1)(ii) through
816.46(c)(iii](D) of this chapter,
sedimentation ponds shall:

(1) Be located as near as possible to
the disturbed area and one-hundred
(100] feet from streams or streams with
a biologic community;, and be located on
the flattest slope practicable, but in no
case on a slope greater than 20 degrees.

(2) Provide a minimum storage volume
equal to 0.2 acre feet per disturbed acre
draining to the basm. The Office may
approve lesser sediment storage
volumes equal to the sediment
calculated to enter the pond between

planned cleanout intervals upon
subussion and approval of a plan for
removing sediment from the pond which
includes a description of the equipment
to be used. The minimum sediment
storage volume shall be equal to 0.1 acre
feet per disturbed acre.

(3) Provide adequate detention time to
allow the effluent from the pond to meet
the State and Federal effluent standards.
Sedimentation ponds shall be designed
to provide the required theroretical
detention time for the water inflow or
run-off entering the pond from a ten (10)
year, twenty-four (24) hour precipitation
event (design event).

(4) Provide a minimum surface area
based on the following criteria:

(i) Physical properties of water at 4
.degrees centigrade,

(ii) Particles with a diameter of 10
microns (ix10- meters), and

(iii) Particles with a specific gravity of
1.8. The Office may approve designs
utilizing higher specific gravities based
on the presentation of site specific data
which supports the proposed value.

(5) Provide a nonclogging dewatering
device or conduit spillway approved by
the Office for the water storage resulting
from inflow. The dewatermig device
shall not be located at a lower elevation
than the maximum elevation of the
sedimentation storage vblume and shall
provide the detention time to allow the
effluent from the pond to meet State and
Federal effluent limitations.

(e) In lieu of the requirements of
§ 816.71(f)(3) of this chapter,
underdrains shall consist of durable
rock, be designed and constructed using
current, prudent engmeenng practices.
and meet the folloring design criteria:
In constructing the underdrams, no more
than ten percent (103) of the rock may
be less than twelve (12) inches in size
and no single rock may be larger than
twenty-five percent (25%) of the widdi of
the dram. The minimum size of the main
underdrain shall be:

C ~ ~ ~ ~ ='- .... C",1:a- 1

T.zj C- d l 3 Pr, En fz-c!

.L 0in 15C , - 8
ca - S,-- O _ is 18

Underdrains shall consist of non-
degradable, non-acid or to-ic-formig
rock such as natural sand and gravel,
sandstone, limestone, or other durable
rock that will not slake m water and ,ill
be free of coal, clay or shale. The
underdram system shall be designed to
carry the anticipated seepage of water
due to rainfall from the excess spoil fill
and from seeps and springs m the
foundation of the disposal area and
shall be protected from piping and
contamination by an adequate filter.
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NUCLEAR REGULATORY Parts 71 and 73 (effective July 6, 1982), reactor fuel not covered under the finalCOMMISSION which require advance notification to amendment to 10 CFR Part 73).
Governors or their designees concerning The following list updates the names,Governors' Designees Receiving transportation of certain shipments of addresses and telephone numbers ofAdvance Notification of nuclear waste and spent fuel. The those individuals in each State who areTransportation of Nuclear Waste advance notification covered in Part 73 responsible for receiving information on

On January 6, 1982, the Nuclear is for spent nuclear reactor fuel nuclear waste shipments. The list willRegulatory Commission (NRC) shipments and the notification for Part be published annually in the Federalpublished in the Federal Register, as 71 is for large quantity shipments of Register on or about June 30, to reflectfinal, certain amendments to 10 CFR radioactive waste (and of spent nuclear any changes in information.

INDIVIDUALS RECEIVING ADVANCE'NOTIFICATION OF NUCLEAR WASTE SHIPMENTS

States Part 71 ; Part 73

Alabama ........................... .

Alask a .........................

Arizna . *....,..............

Arkansas.

California ........

Colorado ..................

Connecticut-.....___ __.....

Delaware .........................

Florida. ........ ........... . . . . .

Georgia ....

Idaho .............

Iowa.

Kana.... ...........

Iian .......

Miniana.....................

Miowis..p...

Missiusip .................

Montana .............

~Nesk._.... ..............--

Nevada ...... . ...............

Now Hampshire.

NewMexico .................

Newasrk ....,.. ........

North Carolina ........

North Dakota...

Col Byron Prescott, Director. Alabama Department of Pubic Safety, P.O. Box 1511,
Montgomery. AL 36192-0501, (205) 261-4378"

Dr. Richard A. Nev6, Cormrrssioner, Alaska Department of Enwronmental Conservation.
Pouch 0, Juneau, AK 99811. (907) 465-2600.

Charles F. Tedford, Director, Arizona Radiation Regulatory Agency. 925 South 52nd Street
Suite 2, Tempe. AZ 85281, (602) 255-4845. After hours: (602) 998-4662.

E F. Wilson, Director, Radiation Control and Emergency. Management Programs, Arkansas
Department of Health, 4815 West Markham Street, Uttle Rock, AR 72201. (501) 661-2301.
After hours: (501) 661-2136 or 661-2000.

E E. Kynaston. CWlef. California Highway Patrol, P.O. Box 989, Saramento, CA 95804, (916)
445-6211.

Captain Lonnie J. Westphal,* Officer in Charge. Staff Services Branch, Colorado State Patrol,
4201 E. Arkansas Denver, CO 60222, (303) 757-9422.

The Honorable Stanley J. Pac. Commissioner. Department of Environmental. Protection, State
Office Building, 165 Capitol Avenue, Hartford, CT 06115,. (203) 566-2110.

Edward J. Steiner.' Secretar, Department of Public Safety, Highway Adnvnatration Building,
P.O. Box 818, Dover, DE 19903, (302) 736-4321.

Harlan Keaton,* Public Health Physicist Manager. Office of Radiation Control, Department ofHealth & Rehabilitative Services, P.O. Box 15490, Orlando, FL 32858. (305) 299-0580'
Ken M. Copetand, Director of the Office of Permits and Enforcement, Georgia Department of

Transportation, 940 Virginia Avenue. Hapevilla, GA 30354, (404) 656-5435.
George R. Anyoshi. Governor, State of Hawal, State Capitol, Honolulu, HI 9613, (808) 548-

5420.
Robert D. Funderburg, Manager. Radiation Control Section, Department of Health & WelfareDivision of Environment, 450 W. State, 5th Floor, Statehouse, Bose, ID 83720, (208) 334-

4107. After hours: (208) 362-5260.
Don Etchison, Director, Illinois Department of Nuclear Safety, 1035 Outer Park Drive. 5th

Floor, Springfield, IL 62704, (217) 546-8100.
John T. Shettie, Superintendent Indiana State Police, 301 State Office Building, 100 North

Senate Avenue, Indianapolis, IN 46204, (317) 232-8248 (24 hours).
John D. Crandall, Director. Office of Disaster Services, Hoover State Office Building, Des

Moines, IA 50319, (515) 281-3231.
Leon H. Mannell, P.E., Adnnistrator, Radiological Systems, The Adjuant General's Depart-

ment, Division of Emergency Preparedness, P.O. Box C-300, Topeka, KS 66601, (913)
233-9253, Ext. 321.

Donald Fl. Hughe, Sr.. Supervisor, Radiation Control, Department for Health Services. 275
East Main Street, Frartkfort KY 40621, (502) 564-3700.

Col. Wiley D. McCormick,* Head, Louasana State Police, 265 South Foster Dnve, P.O. Box
66614, Baton Rouge. LA 70896. (504) 925-6112.

Chief of the State Police,* Maine Dept of Public Safety, Statehouse-Station #42, Augusta.
ME 04333. (207) 289-2155.

Lt Colonel J. G. Lough, Chief. Field Operations Bureau. Maryland State Police, 1201
Reisterstown Road, Pikesville, MD 21208, (301) 486-3101.

Robert M. Halfisey, Director, Radiation Control Program, Massachusetts Department of Public
Health, 150 Tremont Street, 7th Floor. Boston, MA 02111, (617) 727-6214.

Gene A. Rooker, Captain. Commanding Officer, Operations Division, Michigan Department of
State Police. 714 S. Harrison Road. East Lansing, MI 48823, (517) 337-6100.

Deldre M. A. Krause, Operations Officer, Minnesota Division of Emergency Services. B5 State
Capitol, StL Paul, MN 55155, (612) 296-0453, After hours: (612) 778-0800.

James E. Maher. Director, Mississippf Emergency Management Agency, P.O. Box 4501.
Fondren Station, Jackson, MS 39216, (601) 352-9100'

Richard C. Rice. Director' State Emergency Management Agency.'1717 Industrial Drive. P.O.Box 116, Jefferson City, MO 65102, (314) 751-2321. After hours: (314) 751-2748.
Mr. Larry Uoyd, Chief, Occupational Health Bureau, Department of Health & Environmental

Sciences, Room Al13, Cogswell Bldg., Helena, MT 59620. (406) 444-3671.

CoL Elmer-J. Kohmetschor, Superintendent Nebraska State Patrol, P.O. Box 94907, State
House, Uncoln NE 68509, (402) 471-2406 or (402) 471-4545.

John Vaden. Supervisor, Radiological Health, Diision of Health. Consumer Health Protection
Services, 505 East Kinkead Street. Room 103, Carson City, NV 89710, (702) 885-4750.

Francis J. Donahue,* Sergeant New Hampshire State Police, Hazen Drive. Concord, NH
03305, (603) 271-3636.

Frank Cosolito. Special Assistant Division of Environmental Ouality. Room 1109, CN-027,
Trenton, NJ 08625, (609) 984-1503.

Thomas Buhl, Health and Environment Department P.O. Box 968, Santa Fe, NM 87504-
0968, (505) 984-0020, ext. 279. After hours: (505) 471-0121'

Donald A. Devito. Director. Disaster Preparedness Program, Division 'of Military and Naval
Alfairs, Public Security Building, State Campus, Albany. NY 12226, (518) 457-2222.

It. Walter K Chapman, Operations Officer, North Carolina Highway Patrol Headquarters, P.O.
Box 27687. Raleigh, NC 27611, (919) 733-4030. After hours: (919) 733-3861.

Dana K. Mount, Director, Division of Environmental Engineering, North Dakota State Depart-
ment of Health, 1200 Missouri Avenue, Bismarck, ND 58501, (701) 224-2348.

James R. Williams, Chief of Staff.* Disaster Services Agency, 2825 Granvlle Road,
Worthington, OH 43085, (614) 889-7157.

Same.

Same.

Same.

Same.

Same.

Same.

Same.

Same.

Same.

Same.

Same.

Same.

Same.

Same.

Same.

Same.

Same.

Same.

Same.

Same.

Same.

Same.

Same.

Same.

Col. Carlyn L Gilbertson, Administrator, Disaster & Emer-
gency Services Department of Military Affairs, P.O.
Box 4789. He!ens, MT 59604. (406) 444-6911.W

Same.

Same.,

Same.

Same.

Same.

Same.

Same.

Same.

Same.
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States Part 71 pz 73

Okhm. The Honorahe Paul W. Rc=: Jr, Coran:r= of P S a C C'-.'ra DV
-
Z
M .
r
-
. of S, .

Purc Safety, 3600 N. Eatzm Av-= O Xu.- C) .3 Cry, OK 73111, (405) 424-4011.
Orgo . .- Vltta T. Dbxon, Admmtstrator Et~na and Rcguatsn Cmp DC;-xrM~ of Er--:j. 102 -c-=

Labor & tndusot B8u0n3, S-,cm. OR 7310, (-0) 370-643.
.. Kenneth R. Larcson. Mretor of Rccpoz ard Rcs=i. Pc- tr.V-3 Ervr:"/ - SMz : x.

ment Agency, B-151 Trapozlaton md Safcri EL,:i3. Hvr..lq3 PA 17 (717) 783-
8150.

Rhode d.._ Wtam A. Maof oy. Ascodato Adr'nf't, m. Moter Ccrr , D.- of Vr U':::c3 X: Sn...
Cam m, 100 Orengo Stroot, Po. %dO, RI 020, (401) 277-3MI.

South C5Zo Hyard G. Shealy, Cf. Burcu of Rsd:!ao t& H:zah S '-'- C V-.t: " .L.±'d of S .=0.
Health & Er6ronmCnA:I Control. 2603 E03 Stre"! W="c± SO 0201. CM0) 70-7M.
After Hozm (S03) 753-5531.

South Daato Robet D. Gwidet .eo D.-n DctC , Em:sgrJ .y I eD =-= Se-..
"  C;.::, E 2:Lj Sar-i.

Basement. Pie, SD 57501. (l5) 77 I.3423
Tennse . A. W3 Graham. Ratlagval Ptryr':. 0,14on of RT-'9"_e) Ce;:uctrzcof Si=e

Hezlth. 150 t%:nth Ave, N. Tcrm ,a3. M*t.ro. T1 37210, (615) 741-78
Texas Dr. Robert Bemsten. Co*=nuronr= Texs Dcpzrtr ct of H :. eurmi o1 ': 3 C. Ji. B. AMEL . CD±jc. Toa D rbrt of

Health. 1100 West 45th Strcet AtN. 13X 78756, (512)6835-703. Pt---c 3. 05 N. Lzarrar 6. A=inrr TX 78752.
(512) 4 5 - 0.

Utah Larry F. Anderson Wectcr." BRcu of Racrn Cantrel. 10 M. N:ut Tcnr',.* P0. e.x Sm-:.
2500, Salt Lake Qly, UT 84110, (301) 533-6734.

Vermont Patnik J. Garahan. Soectry. Vroriont Ar'.rcy of Tr=.- -ttV=N. 133 S--ta S .Cl. S:i n.
tWontp-eer. Vr 05602, (002) 823-2657.

Nommn MoTague, Offco of Encrgcncy =4d Enrg i Scn-~ce. C -' c , C-.-. 770C Fa.e.
Mdolal-a. Tuwprk,. Rdirn VA 23235. (304) 323-=3.

Waah~ngtont Nicholas D. Lem Qn rrnan Enrgyr Fac'Zly S.:o Evkat- Cvc'.me . U-~ S: PY-Il, since
Oll-mp:a. WA 9804. (206) 4594A.0.

West V' ieutenant Cortonel W. F. Dnohoo" Dcpazrtmnt of Pu..: Str"e. 7Z5 J&'.ere n R. $.er. Sn.e.
Chadeston. VI 25309. (304) 746-2111.

VWrlsn Carol Z. tHerritbach. Adrnaintrator. State of V ar- e.3n of Err,:rjyGncn Sinc=.
4802 Sheboygan Avm. Room S9A. P.O. Box 7655. M/' ' V53707. ( m=) 3.3.32.

Wyomng. Chef," Rad!ocal Heet Srsec Dcprzmet of MC-'!h & S--zal Scr.- Ha%3rw / SZ.Tnc
Bung. Chanyrnrea WY 82002. (07) 777-70.

Di -tct of Columb!a Herbert . Wood. Fh.D.. Smr Pub%- Hefh Af&':"r Dc-etrint of Cc-r-r.r w-4 S.s.
Reguilory Affs, Room 1014, 614 I. Street. N, WN- . CC ,3* -3'1. {z(33) 7.,-
7195. After hours: (202) 529-3349.

Pueto Rico Pedro A. Gelzbert, Ch.rnw. Em"-=orene.al O.rtj Boi-d. PO. e= 114-3. Sn--co. Fa Sa.'-s.
00910. (S09) 725-693 or (303) 725-5140.

Guam Rleardo J. SordoWn. Gocemor of Guam, oo~ of the Corrte P.O. Fax 2Z9. in S2-=e
Guam 96910.472-931 o 472-3933.

Trust Territory of the Paet Wands.- FL Kent Harve,.1 Attomtrn Gnteral, Trunt Toniory of to P"- fz4'-e . 04.,n. CVM 7. Same.
S.Pan 9325 or 9364'

Virgirt Islands Honorable Juan Lu.v enio Gmoverdn Hae, Ch-3;:o AmA: St. Ttinr--e V,-rgn Sine.
Islands 00801. (809) 774-0001.

Amencert Honrora Peter Co'emart. Govnor of American Snra. Terrii4" 'C'"'.2f. Pop3 Pap. f'co.
Am r Smoa 967S9,633-4116.

Commorr wlth of the Northem Ncolss . Leon Guerrero. Dre . Department of N t ral Re es.nces Czz i'aee.'=i of Sm .
Manana Islands. Nofther klanana fesadI;aoennl Sc-pan CIM. 533200 CT 334.

lndlocates amended materraL

Questions regarding this matter should be directed to Mindy Landau at 301-492-9880.

Dated at Bethesda, Maryland this 20th, day of June, 1984.
For the Nuclear Regulatory Commission.

G. Wayne Kerr,
Director, Office of State Programs.
[FR Do= 84-17425 Filed 0-Z84- &45 am)
BILUNG CODE 75901-M
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DEPARTMENT OF THE'INTERIOR

Bureau of Land Management

[Circular No. 2546]

43 CFR Parts 3100 and 3110

Oil and Gas Leasing and
Noncompetitive Leases; Amendment
to Simultaneous Oil and Gas Leasing
Program

AGENCY: Bureau of Land Management,
Interior.
ACTION: Final rulemaking.

SUMMARY: This final rulemaking will
improve the simultaneous oil and gas
leasing program by incorporating
changes to correct problems that
surfaced last year and led to the
suspension of the simultaneous oil and
gas leasing program. The changes
should reduce the amount of speculation
presently associated with the program.
EFFECTIVE DATE: July 30, 1984.
ADDRESS: Suggestions and inquiries
should be sent to: Director (620), Bureau
of Land Management, 1800 C Street,
NW., Washington, D.C. 20240.
FOR FURTHER INFORMATION CONTACT:
Valliere Cacy, (202) 653-2190, or
Robert C. Bruce, t202) 343-8735
SUPPLEMENTARY INFORMATION: A
proposed rulemaking changes in the
simultaneous oil and gas leasing
program was published in the Federal
Register on March 15, 1984 (49 FR 9752),
with a 30-day comment period. During
the comment period, comments were
received from 150 sources: 116 from
individuals; 23 from corporations; 3 from
attorneys, 7 from Federal agencies; and
I from an association.

The vast majority of the comments,
particularly those from the individuals,
opposed the requirement for payment of
the first year's rental in advance. Those
opposing the requirement for payment of
the first year's rental based their
objection mainly on the point that this
change would reduce the ability of the
small filer to participate in the
simultaneous oil and gas leasing
program, leaving the field to wealthy
individuals and large corporations. Most
of the comments stated the view that the
change would "destroy the opportunity
of the 'little guy' to hit it big," which
most felt was one of the aims of the
program. This view represents a general
misunderstanding of the simultaneous
oil and gas leasing program on the part
of individuals: The Mineral Leasing Act
of 1920 (30 U.S.C. 181 et seq.) and
existing regulations provide for
noncompetitive leasing for oil and gas of

the public lands not located within any
known geological structure of a
producing oil and gas field. The
simultaneous oil and gas leasing
program provides an orderly method for
reoffering public lands not in any known
geological structure that were within
relinqushed, cancelled or terminated
leases for lease to a broad spectrum of
the public. The simultaneous oil and gas
leasing program was developed to allow
any qualified person or entity to file an
application for lands posted for that
purpose. However, the Secretary. of the
Interior will not exercise his
discretionary authority and issue a lease
until he is satisfied that the successful
applicant has met the requirements of
the Act and the regulations.

Many of the misconceptions relating
to the operation of the simultaneous oil
and gas program have arisen from a
misinterpretation of the value of the
parcels offered, sometimes resulting
from the misrepresentations made to the
public by disreputable individuals and
firms who market their assistance in the
program for a fee. The Department of
the Interior has never guaranteed the
value of any tract offered under the
simultaneous oil and gas leasing
program. The involvement of
unscrupulous individuals and firms.over
the years has required changes in the
porogram in order to maintain the
program's intergrity as a valuable tool In
the development of oil and gas
resources on the public lands. It is
unfortunate that the program must
undergo these changes, but they have
been required to prevent manipulation
of the program by the few individuals
and firms who engage in fraudulent
practices and to assure that applicants
are aware of the actual costs of
obtaining a lease and are able to pay
those costs.

Several of the comments applauded
the Department of the Interior's efforts
to police the program and make it
operatq in the way it was intended.
However, some of those same comments
questioned whether the policing of the
program is the responsibility of the
Department of the Interior or that of
other agencies of the Federal
Government, such as the Department of
Justice and the the Federal Trade
Commission. The Department of the
Interior has the responsibility of
providing an efficiently and fairly
operated program and protecting its
integrity, as well as cooperating with
law enforcement agencies in their efforts
to root out those that would subvert the
program. A final comment on this
subject indicated that the same purpose
might be served by increasing the filing
fee. Increasing the filing fee would not

accomplish the goal of assuring that
applicants are aware of the actual costs
of obtaining a Federal lease and are
willing and able to pay those costs.
None of these suggested changes has
been adopted by the final rulemaking,

Several modifications of the change
requiring the payment of the first year's
rental in advance were suggested by the
comments. One suggested modification
was to require submittal of the rental,
but holding it until the selection process
has been completed and depositing only
the remittance of the successful
applicant, returning the checks of those
that were not selected. One of tie
comments that supported this
modification suggested that the final
rulemaking require that a postage paid
envelope accompany each application
form so that the rental check could be
returned expeditiously. The Department
of the Interior, as the receiving agency,
is required by Department of the
Treasury instructions to deposit within
24 hours all monies received. This
Treasury requirement prevents the
implementation of this suggestion and It
has not been adopted.

One comment suggested that the
Department of the Interior require the
submission of a guaranteed remittance
with each application. The procedure
that will be put in place with the
adoption of this final rulemaking
removes the necessity for using a
.guaranteed remittance. There will be
sufficient time between the time an
application is received and the selection
of the successful applicant is made to
determine if the remittance is
acceptable. If the remittance is
uncollectable, the application that Is
covered by that remittance will be
considered unacceptable and removed
prior to the selection process. The
requirement to obtain a guaranteed
remittance is an unnecessary burden
that need not be imposed on the public.
This suggestion has not been adopted by
the final rulemaking.

Several comments suggested
establishing deposit or rollover accounts
for all applicants, accounts that would
be similar to the copy fee accounts that
are presently maintained in many of the
Bureau of Land Management State
offices. A deposit of a minimum amount
sufficient to cover the largest parcel that
might be offered was suggested In the
comments. There is no existing
mechanism for handling accounts In this
volume and these amounts, nor does the
Bureau intend to establish such
accounts. If such accounts were to be
established, their maintenance would
require many more hours of
'administrative effort than currently
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involved with copy fee accounts to keep
them current, and admimstrative effort
that would be greater than that imposed
by the handling of first year's advance
rental checks for each applicant. This
suggestion has not been adopted by the
final rulemaking.

Several comments made suggestions
regarding the posting of lease parcels,
with some suggesting that no parcel
offered should bi larger than 640 acres
and one suggesting that the Bureau of
-Land Management should offer only
those public lands that have a
possibility of being successfully
developed. The sections of the existing
regulations covering parcel size and
offering were not included in the
proposed rulemaking and cannot be
made part of fis final rulemaking
because the public has not been given
an opportunity to comment on these
substantive changes. Finally, the policy
of the Department of the Interior has
been to consolidate small parcels into
larger offerings, offerings that
developers indicate are more attractive
for development possibilities. Jf small
parcels are offered, then the developer
usually consolidates the parcels into an
area large enough to justify
development. For the reasons discussed
above, the suggested changes have not
been adopted by the final rulemaking.

A few comments used this proposed
rulemaking to discuss changes made by
the final rulemaking of March 27,1984
(49 FR 11636), with particular emphasis
on the issue of making subsequent
payments to the Minerals Management
Service and questions about the
maintenance of the status file on current
leases. The issues raised m these
comments were not the subject of the
proposed rulemaking and cannot be
properly included in this final
rulemaking. However, the language of
the proposed rulemaking amending
§ 3103.1 has been deleted from the final
rulemaking because it was included in
the final rulemaking of March 27, 1984,
and needs no further change.

Several comments were made on
filing services, with suggestions about
how they should be handled. One
comment suggested that filing services
should be licensed by the Federal
Government, another suggested that
filing services be limited to the
furnishing of information services only,
with each applicant being required to
submit Is/her application and check.
Another suggested that each filing
service be required to pay a $5,000 fee
annually to be used to cover the cost of
policing the services. One comment
went so far as to suggest that steps be
taken to abolish filing services.

The policy of the Department of the
Interior has been to avoid direct
involvement in the question of the
necessity or availability of filing
services. This is based upon a policy
that the Federal Government should not
involve itself in the licensing of
businesses, such as filing services,
unless the Federal Gvoernment has a
direct interest in the operation of the
business. The sunultaneous oil and gas
leasing program was intended to be a
program where individuals and entities
filed applications on their own behalf.
Filing services have grown over the
years to meet a need by those who did
not wish to take the time and effort to
personally file their applications. The
filing services have apparently furnished
a service that has been accepted by the
public or they would not have continued
to exist. The problem has been that a
few of the filing services have engaged
in unethical activities, raising questions
about the propriety of the filing services
in general. The law enforcement
branches of the Federal Government
and some States have increased their
efforts to find and remove from the
public arena those filing services that
have engaged in unlawful activities.

Some of the comments suggested
various changes to the simultaneous oil
and gas leasing program, including the
creation of an oral offering system.
Another comment suggested provisions
that would limit the filing of applications
by partnerships, with several comments
wanting a return to monthly offerings.
The issue of creation of an oral bidding
system and the limitation on filing of
applications are issues that were not
raised in the proposed rulemalang and
cannot be made a part of the final
rulemaking because they are
substantive issues that the public has
not had an opportunity to consider. The
question of whether or not the offerings
should be made on a monthly basis has
again been reviewed and the final
rulemaking has not adopted it. The
adminimstrative burden of monthly
offerings, particularly the utilization of
the computer time, makes the adoption
of this suggestion unlikely now or in the
foreseeable future.

Many of the comments raised the
issue of payment of interest by the
United States on the advance rental
payments that are retained until the
completion of the selection process. The
Department of the Interior has neither
the authority nor the appropriations
with which to pay interest on these
advance rental payments. As a result.
the final rulemaking makes no provision
for the payment of interest.

A few of the comments raised
questions about the process that would
be used to make the refunds of the
advance rental payments to the
unsuccessful applicants. The refunds
will be handled by an automated
system. When the checks are received,
the names of those submitting the
checks will be entered into the computer
and the checks deposited in the
Treasury of the United States. Once the
selection process is completed, the
computer will be preprogrammed to
generate a repayment list that will be
submitted to the office of the
Department of the Treasury in San
Francisco, California, for execution of
individual repa.ment checks for
unsuccessful applicants. A separate
check will be issued for each part B
application form. Once the selection
process is completed, there should be
very little delay in the issuance of the
refund checks. The delay, if any, will
come in the removal of unacceptable
applications and the completion of the
selection process, a process that will be
handled as expeditiously as possible.
The above described process is an
internal administrative operation that is
not appropriately the subject of
rulemaking and has not been included in
this final rulemaking. Another comment
on ths subject. requested that the final
rulemakin provide a procedure under
which an applicant might direct that the
refund check be sent to a third party.
Tns would provide a method under
which refund checks could be sent to the
financial institution that an applicant
used as a source of credit. This
suggestion would impose a substantial
adminstrative burden on the Bureau of
Land Management, a burden that would
increase the cost of operation of the
program to the taxpayers.

The procedure and the Department of
the Interior s policy for identifying
known geological structures was the
subject of a number of comments. The
proposed rulemaking did not include the
provisions of the existing regulations
that cover identification of a known
geological structure, even though it was
a basis for the recently unposed
suspension of the simultaneous oil and
gas leasing program. The question of
identification of known geological
structures has been carefully examined
during the suspension and steps have
been taken to resolve questions raised
concerning the identification of known
geological structures. The final
rulemaking does not include any action
on the comments on this issue.

Several of the comments requested
that the language of § 3112.2-2 of the
proposed rulemaking be clarified. Many
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of those making comments expressed
the view that the language of the
proposed rulemaking seemed to indicate
that a separate part B application was
needed for each parcel. The final
rulemaking has been changed to make it
clear that a part B application form may
cover several parcels, but that each part
B application form must be accompanied
by a single remittance for an amount
equal to the total of the nonrefundable
filing fee and the first year's rental for
each parcel applied for on the part B
application form.

One comment pointed out that
§ 3112.6-1 of the existing regulations,
which was not included in the proposed
rulemaking, would, unless changed, be
in conflict with the changes made by the
proposed rulemaking. The fact that
§ 3112.6-1 needed to be changed in
order to conform to the other changes
made by the proposed rulemaking was
overlooked. The final rulemaking
amends § 3112.6-1 by removing all
pertinent references to the requirement
for payment of the first year's rental at.
the time the lease is executed. The
change made by the final rulemaking in
paragraph (b)(1) is not intended to
prevent an attorney-in-fact, or any other
person, from submitting a part B
application form and paying the first
year's rental on an applicant's behalf.

Editorial and grammatical corrections
as needed have been made.

The principalrauthor of this final
rulemaking is Valliere Cacy, Division of
Fluid Mineral Leasing, assisted by the
staff of the Office of Legislation and
Regulatory Management, Bureau of Land
Management.

The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12291.
It could have a significant economic
effect on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). In accordance
with the requirements of the Regulatory
Flexibility Act, a final regulatory
flexibility analysis of the impact of the
rulemaking on small entities was
prepared and is available upon request
from the above address.

An initial regulatory flexibility
analysis was prepared and made
available for public review and
comment at the time the proposed
rulemaking was published in the Federal
Register. The comments on the initial
regulatory flexibility analysis have been
carefully reviewed as part of the
decisionmaking process on this final
rulemaking. No substantial evidence
was presented that showed the impact
on small entities to be any different than
that set out in the initial regulatory
flexibility analysis.

The final rulemaking contains no
additional information collection

requirements requiring approval by the
Office of Management and Budget under
44 U.S.C. 3501 et seq.

List of Subjects

43 CFR Part 3100

Administrative practice and
procedure, Environmental protection,
Mineral royalties, Oil and gas reserves,
Public lands-classification, Public
lands-mineral resources, Surety bonds.
43 CFR Part 3110

Administrative practice and
procedure, Mineral royalties, Oil and
gas exploration, Oil and gas reserves,
Public lands-mineral resources.

Under the authority of the Mineral
Leasing Act of 1920, as amended and
supplemented (30 U.S.C. 181 et seq.), the
Mineral Leasing Act for Acquired Lands,
as amended (30 U.S.C. 351-359), the
Alaska National Interest Lands
Conservation Act (16 U.S.C. 3101 et
seq.), the Federal Land Policy and
Management Act of 1976 (43 U.S.C. 1701
et seq.), the Federal Property and
Administrative Services Act of 1949 (40
U.S.C. 760 et seq.), the Act of May 21,
1930 (30 U.S.C. 301-306), the Omnibus
Budget Reconciliation Act of 1981 (Pub.
L. 97-35), the Independent Offices
Appropriation Act of 1952 (31 U.S.C.
483a), the Federal Oil and Gas Royalty
Management Act of 198Z (30 U.S.C. 1701
et seq.), and the Attorney General's
Opinion of April 3, 1941 (40 Op. Atty.
Gen. 41), Parts 3100 and 3110, Group
3100, Subchapter C, Chapter II of Title
43 is amended as set forth below.

Dated: May 31,1984.
Garrey E. Carruthers,
Assistant Secretary of the Interior.

§ 3102.4 [Amended]
1. Section 3102.4 is amended by

removing the period at the end of the
first sentence and inserting the phrase",
except that applications filed under
Subpart 3112 of this title shall not be
deemed unacceptable for the failure to
be dated.

2. Section 3103.2-1 is amended by
renumbering paragraph (b) as paragraph
(c) and inserting a new paragraph (b) to
read:

§ 3103.2-1 Rental requirements.

(b) Each application filed under
subpart 3112 of this title shall be
accompanied by full payment of the first
year's rental based on the total acreage
appearing in the Notice of Land
Available for Oil and Gas Simultaneous
Applications.

3. Section 3112.1-3 is revised to read:

§ 3112.1-3 Posting of parcel list notice.
At the start of business on the first

working day of February, April, June,
August, October and December, a list of
lands for which applications will be
received shall be posted in the proper
BLM office. Any change in the bi-
monthly schedule of offerings shall be
announced by publication in the Federal
Register at least 30 days in advance of
the date of posting. Copies of the posted
notice may be purchased from the
proper BLM office.

§ 3112.2-1 [Amended]
4. Section 3112.2-1 is amended by:
A. Revising paragraph (c) to read:
"(c) The application shall be signed

and dated in accordance with § 3102.4 of
this title. If signed by someone other
than the applicant, the application shall
show the relationship of the signatory to
the applicant."; and

B. Amending paragraph (g) by
removing the phrase ", dated"

5. Section 3112.2-Z is revised to read:
§ 3112.2-2 Filing fees and rentals.

Each Part B application form shall,
when filed, be accompanied by a single
remittance. The remittance shall consist
of an amount sufficient to cover for each
parcel included on the Part 8 application
form a nonrefundable filing fee of $75
and the first year's rental payment.
Failure to submit either a separate
remittance for each Part B application
form or an amount sufficient to cover all
the parcels on each Part B application
form, or both, shall cause the entire
filing to be deemed unacceptable.

.§ 3112.3 [Amended]
6. Section 3112.3 is amended by:
A. Amending paragraph (c) by

removing the phrase "an unacceptable
remittance" and replacing it with the
phrase "a remittance not meeting the
requirements of § 3103.1-1 of this title";
and

B. Amending paragraph (h) by
inserting after the phrase "the filing fee"
the phrase ", the first year's rental".
§ 3112.6-1 [Amended]

7 Section 3112.6-1 is amended by:
A. Amending paragraph (a) by

removing from the first sentence the
phrase "together with a request for
payment of the first year's rental", by
removing the third sentence in its
entirety and by removing from the fourth
sentence the phrase "and rental
payment"; and

B. Amending paragraph (b)(1) by
removing the phrase "and pay the first
year's rental"
FR Doec. 84-17467 Filed 6-28-84:845 am]
BILLING CODE 4310-84-M
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DEPARTMENT OF THE INTERIOR

Bureau of Land Management

Availability of Revised Automated
Simultaneous Oil and Gas Lease
Application Form

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice of Availability of
Revised (April 1984 edition) Automated
Simultaneous Oil and Gas Lease
Application Form 3112-6 (Part A] and
3112-6a (Part B).

SUMMARY: The subject form has been
revised and replaces the previous June
1981 edition of the Automated
Simultaneous Oil and Gas Lease
Application Form 3112-6 (Part A] and
3112-6a (Part B). The revised form
institutes improvements ordered by the
Secretary of the Interior in the
simultaneous oil and gas leasing
program. Therefore, the June 1981
edition of the Automated Simultaneous
Oil and Gas Lease Application is
declared obsolete.
EFFECTIVE DATE: The revised application
form shall be effective on the same day
as the effective date of the forthcoming
final rulemaking for 43 CFR.Parts 3100
and 3110, Noncompetitive Leases;
Amendment to Simultaneous Oil and
Gas Leasing Program.
ADDRESS: Inquiries or suggestions
should be sent to Director (621), Bureau
of Land Management, 1800 C Street,
N.W., Washington, D.C. 20240.
Information with reference to where
copies of the revised form may be
obtained is located in the last two
paragraphs of the SUPPLEMENTARY
INFORMATION.

-FOR FURTHER INFORMATION CONTACT.
Jean Austin or Lois Mason at (202) 653-
2190.
SUPPLEMENTARY INFORMATION: The
Automated Simultaneous Oil and Gas
Lease Application Form 3112-6 (Part A)
and 3112-6a (Part B) was approved by
the Office of Management and Budget

on September 1, 1983, and assigned
clearance number 1004-0005, with an
expiration date of August 31,1986, in
accordance with the requirements of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.). The subject form
(April 1984 edition) is revised to reflect
the required new expiration date and
replaces the obsolete June 1981 edition
of the form. Further, the revised form
institutes improvements ordered by the
Secretary of the Interior in the
simultaneous oil and gas leasing
program. The changes resulted from a
general review of the program that took
place during the most recent suspension
of the program. In order to reduce the
excessively speculative nature of the
program and to correct problems that
surfaced During 1933, changes are
incorporated in the revised form that
require an applicant to submit, for each
parcel applied for, the rst years rental
together with the nonrefundable filing
fee. The instructions on the revised form
also require that a separate remittance
be submitted with each Part B
application form for the total amount
required for all parcels applied for on
each separate Part B form rather than
one remittance with a group of Part B
forms. The Bureau of Land
Management's experience in the
operation of the simultaneous oil and
gas leasing program has been that a
mistake of a few dollars in the
remittance submitted with a group of
application forms has resulted in the
disqualification of a considerable
number of applications due to the
msufficient payment rendering the entire
group of forms disqualified. This
revision should reduce the number of
applications that are disqualified for
each drawi ng, increasing the total
number of acceptable applications.

Additional minor revisions clarify the
instructions contained on both Part A
and Part B, including removal of the
single instruction reference to the
requirement for the Social Security
Number and substituting in its place an
instruction reference to use of a nine-

digit identification number. Tims
identification number can be either a
Social Security Number. or an Employee
Identification Number, or a Bureau of
Land Management-assigned applicant
number.

Where the Form 3112-6 (Part A]
previously filed with the Bureau of Land
Management Wy6ming State Office is
still current and correct vith respect to
an applicant's name, address, and
proper identification number, a
replacement revised Form 3112-6 (Part
A, April 1934 edition) need not be filed
again in the Wyoming State Office.
However, all future application filings
must be submitted on the revised April
1984 edition of Form 3112-6a (Part B).
The June 1981 edition of Form 3112-6
(Part A) and 3112--6a (Part B) is hereby
declared obsolete and vill not be
acceptable for future participation in the
Automated Simultaneous Oil and Gas
Leasing Program.

A maimuzm of 5 copies each of the
revised application form (Part A or Part
B) per individual or entity are available
on a one-time basis only from the
Bureau of Land Management State
Offices (see 43 CFR 1821.2-1 for office
locations).

Larger quantities of the revised (April
1984 edition) Automated Simultaneous
Oil and Gas Lease Application Form
3112-6 (Part A) and 3112-6a (Part B) are
available for purchase directly only
from the Superintendent of Documents,
United States Government Prnting
Office, Washington. D.C. 20402- Part A
and Part B each are available from the
United States Government Printing
Offce in quantities of 1(0 per package
at a charge of $5 per package. Orders
made to the United States Government
Printing Office must identify the specific
stock number. Form 3112-6 (Part A]
Stock Number 024-011-00159-0; 3112-6a
(Part B) Stock Number 024-011-00160-3.

Dated: June 27.1984.
Robert F. Burford.
Director.
[R D E- . Fd 5..-e. a am]
B.!LL~NG COD." 431044-U
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DEPARTMENT OF DEFENSE

32 CFR Parts 1-39

[DAC 76-48]

Defense Acquisition Regulation

AGENCY: Department of Defense.
ACTION: Final rule.

SUMMARY: This document publishes
changes to the Defense Acquisition
Regulation contained m the Code of
Federal Regulations. The changes are
the same as those in Defense
Acquisition Circular 76-48. Some of the
changes include: limitations on price
increases (spare parts); set-aside
procedures; small business access to
Federal procurement information; patent
rights-small business firms and
domestic nonprofit organizations; rights
in technical data and computer
software, and patent rights for contracts
awarded under Pub. L. 97-219;
contractor industrial labor relations;
contract cost principles (Goodwill);
novation agreements and change of
name agreements; DAR Appendix 0;
and editorial changes. Also included rr
this document are the following items
issued for information and guidance: (1)
Information with respect to availability
of DOD FAR Supplement; (2) reprint of a
memorandum from the Deputy Under
Secretary (Acquisition Management),
dated 19 September 1983, which
furnishes guidance in the phase-out of
CWAS; (3) reprint of a memorandum
from the Deputy Under Secretary
(Acquisition Management), dated 19
September 1983, Subject: Fast Pay
Procurements; and (4) reprint of a
memorandum from the Deputy Secretary
of Defense, dated September 29, 1983,
Subject: Emphasis on Indian Business.
EFFECTIVE DATE: Upon receipt, in
accordance with DAR 1-106.2(d).
FOR FURTHER INFORMATION CONTACT:
J. Brannan, Director, Defense
Acquisition Regulatory Council,
OUSDRE(AM) (DARS), OUSDRE
(M&RS), Room 3D 139, Pentagon,
Washington, D.C. 20301, telephone (202)
697-7266.
SUPPLEMENTARY INFORMATION:

Background

The Defense Acquisition Regulation
(DAR) is codified m Title 32, Parts 1-39,
Volumes 1, 11, and III, of the Code of
Federal Regulations (CFR). The July 1,
1983 revision of the CFR is the most
recent edition of that title. It reflects
amendments to the 1976 edition of the
DAR made by Defense Acquisition
Circulars 76-1 through 76-44.

The Department of Defense
announced the promulgation of the 1979
CFR edition m the Federal Register of
December 31, 1979 (44 FR 77158), and
also announced at that time that
subsequent amendments to the DAR
would be published m the Federal
Register.

Defense Acquisition Circular 76-48
This document contains amendments

to the Defense Acquisition Regulation in
the form of replacement pages which
were included in DAC 76-48, issued 25
January 1984. The following is a
summary of the amendments:

Limitations on Price Increases (Spare
Parts). In accordance with Section
1215(c) of the DOD Authorization Act, a
new paragraph (e) is added to DAR 1-
313 to provide policy with regard to
limitations on price increases m the
purchase of spare or replacement parts.

Set-Aside Procedures. Section 795 of
the FY 1984 DOD Appropriation Act
(Pub. L. 98-212) requires architectural
and engineering services and
construction design contracts for
military construction projects in the
amount of $85,000 and over, be open to
all-firms regardless of size. Changes
have been madeto DAR Section L Part
7. to implement this requirement.

Small Business Access to Federal
Procurement Information, Pub. L. 98-72.
Pub. L. 98-72 requires changes to the
manner m wich the Government
publicizes notices of intended
procurement actions; establishes
mimmum periods before making
contract awards; requires additional
steps be taken in the approval of sole
source contract awards; and requires
additional approvais of contract awards
based on unsolicited proposals. The act
also defines "sole source contract" and"unsolicited proposals" for the purposes
stated above. The act requires that the
provisions of DAR 3-102 and 4-910(b)(3)
be effective with respect to procurement
actions initiated on or after I October
1983. The balance of the coverage is
effective with respect to procurement
actions initiated on or after 10
November 1983. To implement Pub. L.
98-72, changes have been made to
Section 1, most significantly at Part 10; to
Sections II and III; to Section IV, Parts 9
and 11; and to Section XXI, as well as to
18-202(b).

Contractor Acquisition of Automatic
Data Processing Equipment (ADPE).
DAR 3-1100.2(a)(ii) is revised to reflect
the correct address for Headquarters,
Defense Logistics Agency.

Overseas Military Activities and
Federal Supply Schedules. DAR 5-100 is
revised to allow overseas military
activities to place orders directly against

Federal Supply Schedules, and that
Services and Defense agencies may limit
their respective overseas activities from
exercising this option.

Davis-Bacon Act Regulations. Final
new regulations (29 CFR Parts 1 and 2),
implementing the Davis-Bacon Act and
related acts, were published by the
Department of Labor (DOL) in the
Federal Register of 29 April 1983, and
became effective 28 June 1983.
Appropriate changes made to the DAR
were disseminated by the Departments
on 30 June 1983. Although certain
changes to the institutional text in DAR
Section XVIII are not yet in final DAR
format, the material which has been
approved is published to facilitate
incorporation by reference of the
lengthy contract clauses. These clauses
are not expected to change, and
publication in this DAC will simplify
preparation of affected contract
documents. Guidance and procedures
below relative to DAR Section XVIII,
Part 7, are to be followed in
implementation of these changes.
Publication of these clauses and text
changes supersedes the direction issued
previously by the Departments,

DAR 18-704.2(a)(5): In addition to
requirements cited in this provision, if
any modification to the general wage
determination is published in the
Federal Register subsequent to bid
opening, award shall be made within 90
days after bid opening. In the event a
situation arises where award cannot be
made within 90 days after bid opening,
the Departmental labor relations advisor
must be contacted for guidance or
assistance in obtaining an extension to
the 90-day period.

Note: Contracting officqrs will not
incorporate general wage determination
modifications published subsequent to bid
opening.

DAR 18-704.2(b) (2) and (3).
Installation and individual (project)
wage determination will be effective for
180 days, rather than 120 days.

DAR 18-704.2(g)(3). In addition to
requirements cited in this provision, the
contracting officer shall now include In
the contract file a written statement why
the modification was not incorporated In
the solicitation. A copy of the statement
shall be furnished DOL upon request.

DAR 18-704.4. DOL now has the final
approval authority on additional
classification(s) requests. Additional
classifications will continue to be
processed as provided for in this DAR
provision; however, the contracting
officer shall modify the approval portion
of the DD Form 1565 as follows:
"Approved, subject to Department of
Labor review." DOL will approve,

26924
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modify, or disapprove every additional
classification action within 30 days of
receipt or will notify the contracting
officer within the 30-day period that
additional time is necessary.

DAR 18-704.12(b). The underpaymerrt
reporting amount is increased from $500
to $1,000.

DAR 18-704.13. This paragraph is
revised to permit cross-withholding from
any moneys payable because of work
performed by the contractor or
subcontractor under any such contract
or any other Federal contract with the
same prime contractor of such sums as
may be determined to be necessary to
satisfy any liabilities of such contractor
or subcontractor for unpaid wages and
liqmdated damages.

DAR 18-704.16. The threshold for
waiver or adjustment of liqmdated
damages is increased from $100 to $500.

Patent Rights-Small Business Firms
and Domestic Nonprofit Organizations.
Chapter 38 of Pub. L 96-517, as
implemented by 0MB Bulletin 81-22,

-occasioned publication of Item I of DAC
76-29, dated August 31,1981. 0MB
Bulletin 81-22 was superseded by OMB
Circular A-124, effective March 1,1982.
Differences between the bulletin and the
circular have necessitated changes in
DAR Sections VII and IX.

Rights in Technical Data and
Computer Software, and Patent Rights
for Contracts Awarded Under Pub. L.
97-219, Small Business Innovation
Development Act of 1982. Pub. L. 97-219
established the Small Business
Innovative Research (SBIR) Program. To
implement the provisions of the act, the
DAR Council has developed two clauses
for use in SBIR contracts: DAR 7-
104.9(q), Rights in Technical Data and
Computer Software (SBIR Program); and
DAR 7-302.23(i), Patent Rights--Small
Business Firm or Domestic Nonprofit
Organization (SBIR Program). Except for
the title, the clause at 7-302.23(i) is
identical m content and terminology to
the clause at 7-302.23(h).

Contractor Industrial Labor Relations.
Sections XII and XVII are revised to
properly align the DLA industrial labor
relations mission between DLA CAS
and DLA Executive Directorate for
Contracting (DLA-P). Mission
responsibility related to labor relations
in the buying areas will be those of the
Executive Director for Contracting
(DLA-P); responsibilities concerning
contract administrative services will be
the function of the Executive Director
for Contract Management (DLA-A).
Changes are also made to reflect the
proper address for the Air Force in
matters relating to labor relations.

Contract Cost Principles (Goodwill). A
new cost principle at DAR 15-205.53 has

been developed to provide that any
costs for amortization, expensing, write-
off, or write-down of goodwill are
unallowable. DAR 15-203.50(a) has also
been revised to provide that the cost of
money resulting from including goodwill
in the facilities capital employed base is
unallowable.

Novation Agreements and Change of
Name Agreements. DAR 26-402(b) is
revised to add an e:ample to clarify the
application of the policies and
procedures in SectionXVI, Part 4, to
the situation when the transfer of
ownership of a contractor through a
stock purchase transaction or by other
means is determined to significantly
affect the Government's riohts and
interests under existing and future
contracts. The revision serves to assure
the means for protection of the
Government's rights and interests In
such situations. The additional example
requires a determination by the
Secretary (as defined in DAR 1-201.15)
concerned.

Appendix O-Cost Accounting
Standards. Appendix is revised to add
Interpretation No. 1, Cost Accounting
Standard 403, which was inadvertently
omitted from Appendix 0 when it was
published in DAC 78-44, dated March
25,1983. Also included is supplementary
information with regard to comments
accompanying promulgation of
Interpretation No. 1.

Editorial Change. DAR 21-10(b) is
revised to add the words "or A," which
were inadvertently omitted when
changes to Section M were published
in DAC 78-46, dated August 24, 1933.

Because the Defense Acquisition
Regulation concerns agency
management, public property, and
contracts, it is not necessary to issue
proposed rules for public comment.
Neither is it necessary to delay the
effective date until 30 days after the
date of publication of these rules, 5
U.S.C. 533 (a) and (d). The amendments
became effective on receipt in
accordance with DAR 1-103.2(d).

How To Use Replacement Pages

Reproduced at the end of this
document are replacement pages from
DAC 76-48. The number at the top of
each page (for example, 1:31) identifies
the page from the Regulation which is
being replaced. The number at the
bottom of the page is a reference to the
last appearing numbered paragraph on
that page, or ffnone above, on a
preceding page. The vertical line in the
right margin indicates where the
amendment is located.

Adoption of Amendments

Therefore, the Defense Acquisition
Regulation contained in the July 1,1233,
edition of 32 CFR Parts 1-39, Volumes I,
II, and III, is amended in the DAR
paragraphs indicated by substitution of
the replacement pages listed in the
table.
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DAR paragraph Replacement pages

9-7021......................... 9:70, 9.71.
9-702,1 ........................ 9:71.
9-702.2(a)..... .......... 9:71.

-70-2() ................... 9.72.

0-702.3(a) ..... . ......... ... 9:72, 9:73.
9-702.3(b). .. ........ 9:.73, 9:74.
9-702.3(d) ................... . 9:75.
9-702.6 .................... 9:76.
9-702.7 ........................... 9:76.
9-702.8 ...................... 9:76, 9:77.
9-702.9 (a) and (b) ............. 9:79.
12-101.3(b)......................... 12:4.
12-102.4(e) ....................... 12:9.
12-103.2(b) ............ 12:11.
12-8062(b)................... 12-29.
12-807.2(a)(2)6 ................ 12--32.

12-807.6 . .................. 1233.
12-608()(2 ........................ 12:34.
12-810(b) ................. . 12:36.
12-1002.6 ..................... 12:40.
15-205.50(a)(5).(added)....... 15:52.
15-205.53 (added) ................. 15:52-.

Volu * III
18-202(b) ........... .... ......... .. 18:9.
18-702.2 ......... ................... 18:35.
18-704.2(c) ........... .... ........... 18.3&.

18-704.2(d)(2)a.................. 18:40.

18-704.12(b) (3) and (4)...... 18:52.
21-106(b) ...... ...... ... 21:11.
21-106.2 ...... ........... 21:12.
26-402(b)(ii) (added)............ 26:8, 26:9.
26-402(b) (lix) to (x) changed 26:9.

to (iv) to (x)).
Appendix 0 ........................... 9:127. 0:127-A.

List-of Subjects m 32 CFR Parts'1-39

Government procurement.
M. S. Healy,
OSD Federal Register Liason Officer,
Washington Headquarters Services,
Department of Defense.
June 27, 1984.
BILNG CODE 3810-01-M
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DAC #76-48

Chapter Il-General Accounting Office (CASB)

25 JANUARY 1984

APeDrXn- weIPRATioN No. 1

(c) The listed allocation bases In this section are Illustrative. Other baes for
allocation of home office expenses to segments may be used If they are substan.
tially in accordance with the beneficial or casual relationships outlined In
1403.40.
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1403.70 Exemptions.
(a) Any contractor or subcontractor

which together with its subsidiaries
did not receive net awards of negotiat-
ed national defense prime contracts
during Federal fiscal year 1971 (July 1.
1970. through June 30. 1971) totaling
more than $30 million Is exempt from
this Stsndard. This exemption expires
on March" 10. 1978. Any contractor.
unless otherwise exempt, who receives
a negotiatednational defense contract
after March 10. 1978. shall be required
to comply at the start of his first coat
accounting period following receipt of
that award.

(b) This standard shall not apply to
contractos who are subject to the pro-
visions of Federal Management Circu-
IV 74-4 (Principles for Determining

Costs Applicable to Grants and Con.
tracts with State and Local Govern-
ments).

(37 PR 4173. Feb. 29.1972. as amended at 40
FR 32749. Aug. 4. 1975: 42 FR 4529. Sept.
12.1977; 43 FR 24820. June .19781

Pmxu sL= For preamble affecting
g403.70. see preambles A. C. D. and E of the
supplement to this part. For preamble to su-
perseded reulaUons see preamble B of the
supplement to this part.

5403.80 Effective dle.

(a) This standard shall be followed
by each contractor as of the beginning
of his next fiscal year after September
30. 1973. The effective date of this
standard is July 1. 1973.

(b) The effective date of 1 403.70(s)
as amended is March 10.1978.

138 FR 7447. Mar. 22. 197W as amended at
42 FR 45629. Sept. 12. 197)

PRmual= Preamble A of this part ex.
plains how effective dates are determined.
For preamble affecting 1403.80(b). see pre.
amble D.

AmmzDxx-xnZATiox No.1I
Questions have arisen as to the re-

quirements of Part 403. Cost Account-
Ing Standard. Allocation- of Home
Office Expenses to Segments, for the
purpose of allocating State and local

Income taxes and franchise taxes
based on Income (hereinafter collec-
tively referred to as income taxes)
from a home office of an orani&ation
to Its segments.

By means of an llustrative allocz-
tion base in Section 403.60. the Stand-
ard provides that income taxes are to
be allocated by "any base or method
which results In an allocation that
equals or approximates a segment's
proportionate share of the tax In-
posed by the jurisdiction In which the
segment does business, u measured by
the same factors used to determine
taxable Income for that Juri diction."
This provision contains two essential
criteria for the allocation of income
taxes from a home office to segments.
First, the taxes of any parUcular Jurls-
diction are to be allocated only to
those segments that do business In the
taxing Jurisdiction. Second. where
there is more than one segment In a
taxing Jurisdiction, the taxes are to be
allocated among those segments on
the basis of "the same factors used to
determine the taxable income for that
jurIscton." The questions that have
arisen relate primarily to whether seg.
ment book Income or loss is a "factor"
for this purpose.

Most States tax a fraction of total
orgLaitton income, rather than the
book Income of segments that do busi-
ness within the State. The fraction Is
calculated pursuant to a formula pre-
scribed by State statute. In these situ-
ations the book income or loss of indi-
vidual segments is not a factor used to
determine taxable income for that ju-
risdiction. Accordingly. In States that
tax a fraction of total orgaization
income, rather than the book Income
of segments within the State, such
book income is Irrelevant for tax silo.
cation purposes. Therefore, segment
book Income Is to be used as a factor
In allocatint Income tax expense from
a home office to segments only where
this amount Is expressly used by the
taxing jurisdiction In computing the In-
come tax.

(45 FR I32L UMr. 3. INO)

Promulgation Commeftts
Interpretallon No. 1,

StandArd 403

y-uov Is she ttn of 1k awnest; of
dt, CK Accome lssdark Bosd
&ompasnsaring Pwa~ oftLaWpts-
Le. No. I is &ad 403.43 FX W=722
Mxz 3 IND.

sIotptmxuITwAY DUOnmArllo Cost
Accountins Standard (CAS) 403 was
published in the Federal Re*4er
Decmb" 14.19. Amog oLer
subjects. the S-andard deals wit] the
method of allocr. to segments the
State Income tax frant hlbN ix which
is levied cc the contractor. hforssatm
available to the Cod trcutntig
Standards Board indcsts that most
contractors have ben allocating the
taxes involved In a man that
comports with the Boards tinteL SomW
contra clara however. seekIng to
validate different methods. have
appealed decisons of contracting
Mllers to the Amed Services mod at

Contract Appeals (A .CA.b2hee
appeals ha-e. resulted In two deciloe
(MtcDonneU Douglu Corp.. ASBCA No.
1964: Lociheed Corp. Lackbeed
K.sillns and Spce CGroup. lac..A- A
No. 224311 whIch haye demoerstd
that the Cost AccountInS Standards
Boards Intent In CAS 403 hu bes
miruderstood b7 the ASBCA.The
mlsunderstandnA& If atreolved
promptly. will frustrate the jintat of the
Cost Accurtin Standards Board ad
cause substantal etma in the
administratlot o tracts being
performed by those contratoevs who am
applyIn& the Standard ". bIndued.

Because orr t serious and
widespread mature ofthe poblem
which wil mulifo i atis lak
the Cost Accounting Standards Board
has concluded thai Is Imperative to act
Immediately to set forth Inmequvoc
leams the intent of Cost Accounting

0:127

27009
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DAC #76-48 25 JANUARY 1984

Chapter ll-General Accounting Office (CASB)
Standard 403 as it rlatss to the
allocain of Income taxes and banchise
taxes.

Notwithstanding this Interpretation.
the Cost Accounting Standards Board
has determined that a general ravisw of
several Standards Including Cost
Accounting Standard 403 is appropriate.
Tno review of CAS 403 will focus on the
income tax allocation provisions and is
expected to proceed on a priority basis.
Ass part of that project the Cost
Accounting Standards Board may take
further action with respect to tax
allo6ation practices. Pending Such
acton, however, the following
Interpretation being promulgated today
ets forth the intent of the Board with

respect to tax allocations under Cost
Accounting Standard 40.

ParAsx A

fte"ts t Odakst Fv~kWltl,% 12-14-72
Preamble to oriinal publication of 4 CPR

Part 403. at 38 PR 2680. Dec.1I. 1972.
The Standard on Allocation of Home

Office Expenses to Segments Is one of
a series being promulgated by the Cost
Accounting Standards Board pursuant
to section 719 of the Defense Produc-
tion Act of 1950. as amended. Pub. L.
91-379, 50 U.S.C. app. 2168. which pro-
vides for the development of Cost Ac-
counting Standards to be used in con-
nection -with negotiated national de-
fense contracts.

Work on this Standard was initiated
as the result of a variety of continuing
problems between contractors and the
-Government concerning equitable allo-
cations of home office expenses to seg-
ments involved in negotiated defense
contracts. The problems include dis-
agreements on:

(1) The propriety in certain circum-
stances of using particular allocation
bates, such as cost of sales or direct
labor for allocating home offide ex-
penses to segments: (l) whether and
to what extent certain kind& of seg-
ments such as COCO's. foreign subsid-
iaries end partially owned subsidiaries
should be included in the allocation
base: and (i1) the homogeneity of ex-
pense pools.

The allocation of home office ex-
penses to segments is not now specifl-
cally governed or guided by an author-
itative accounting statement. Home
office expenses allocated to segments
and then to contracts can constitute
an important element of total contract
cost. The lack of authoritative stand-
ards to guide contractors, procurement
officers, auditors, and others provides
a great potential for disagreement and
controversy over contract costs. Assur-
ance of equity in cost determinations
and contract settlement is singularly
lacking.

This Standard prescribes criteria for
allocation of the expenses of a home
office to segments of an organization.
The criteria am based primarily on
the beneficial or causal relationship
between such expenses and the receiv-

Pt. 403, Preamble A
tinr segments The Standard governs
how a contractor may allocate ex-
penses of Its corporate headquarters
to various divisions, subsidiaries
plants, or other subsidiaries of the cor-
poration. The Board believes that ap-
plication of this Standard will result in
sound cost accounting and will provide
a great degree of uniformity in the de-
termination of costs of negotiated de-
fense contracts.

Research eatabllshe that some
home office expenses are incurred for
specific segments and can be a. igned
directly to them. Other expenses, hot
incurred for a specific segment, have
clear relationships to two or more seg-
ments. relationsMps which are mea-
surable with reasonable objectivity. A
third type of home office expense pos-
seses no readily measurable relation-
ship to segments.

The Cost Accounting Standards
Board finds that a Cost Accounting
Standard to govern the allocation of
home office expenses Is desirable to
reduce wasteful and expensive contro-
versy and to obtain equity for the con-
tracting parties. The Standard pub.
lished today requires that those home
office bxpenss incurred for specific
segments are to be allocated directly
to those segments to the maximum
extent practical. Those that, can be al.
located to segments on the basis of ob-
jective measurable relationship are to
be accumulated and allocated by
means of logical and homogenous ex-
pense pools established for this pur-
pose. The remaining or residual home
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40. Prembl. A
office expenses are then to be allo-
cited as discussed below.

The Board expects that this Stand-
ard will operate to reduce residual ex.
penses to a relatively minor amount
and by this means also reduce contro-
versy and Inequity. Where this is the
case, the Board sees no reason to re-
quire one particular technique to allo-
cate these expenses. Accordingly.
where risidual expenses are no greater
than a specified percentage of operat-
Ing revenues, the Standard allows the
use of any appropriate allocation tech-
nlQue. However. If residual expenses
exceed such specified percentages, the
Board believes that Its objective of re-
ducing controversy and avoiding In-
equity would best be served by select-
ing a single allocation technique to be
used. Its research in this connection
has led the Board to conclude that for
this purpose. a three-factor formula is
superior to other allocation bases and
techniques for the allocation of residu-
al expenses.

Early research on this Standard in-
cluded an extensive review of available
literature on the subject, a review of
decisions of contract appeals boards
and courts, and a study of home office
management philosophy and oper-
ations of 40 companies representing a
wide variety of industries.

This research led to the publication
of a proposed Cost Accounting Stand-
ard in the Foasi. RacisrE of June
30. 1972. with an invitation for inter-
ested parties to submit written data.
views, and comments to the Board. To
better assure that those who had al-
ready expressed interest or provided
assistance had an opportunity to com-
ment. the Board supplemented the
FZDERAL RvosisTR notice by sending
copies of the FtDmaL Roismza materi-
als directly to 196 organizations and
individuals, of which 86 companies
were invited to furnish the Board with
estimates of any additional or reduced
costs which could arise from the im-
plementation of the Standard.

Responses were received from 130
sources, including individual compa-
nies. Government agencer, profession-
al associations. industry associations.
public accounting firms, and others.
Ali of these comments and data have
been carefully considered by the
Board. Those comments which are of
particular significance are discussed
below together with an explanation of
resultant substantive changes to the
Standard as published in the F=RAL
Rsszst of June 30.1972.

As will be seen from the following
discussion, the Board was greatly
benefited by the many comments It re-
celved on the Standard as published in
the FPssAL Rzotsse of June 30.1972.
The Board takes this opportunity to
express Its considerable debt to those
who devoted time and skil to assisting

the Board in this endeavor and to
thank the many companies and Indi-
viduals involved.

(1) Materiality. Many commentators
urged that the Standard contain a
general statement on materililit. The
Board has previously stated that the
administration of Its rules, regulations,
and Cost Accounting Standards should
be reasonable and not seek to deal
with insignificant amounts of cost.
The Board does not believe that any
further general statement is needed at
this time. However. where specific
changes could be made to clarify the
intent of this Standard with respect to
materiality, they have been made as
further disc=ed below.

While most commentators agreed
with the concept of maximum direct
allocation of home office expenses.,
and accumulation of nondlrectly allo-
cated home office expenses into logi-
cal. homogeneous expense pools. a few
of these commentators believed that
the Standard did not adequately incor-
porate the concept of materiality for
this purpose. The Board agrees that
materiality is an Important considers.
tion in determining whether to specify
that an expense is to be allocated di-
rectly or by means of a separate ex-
pense pool. Accordingly. 5403.40 of the
Standard has been revised to state
that expenses are to be allocated to
the maximum extent "practical" and
that expenses not directly allocated
are to be grouped into separate homo-
geneous expense pools "If sIgnificant
in amount and n relation to total
home office expenses."

In addition. a number of commenta-
tors questioned the need for using
what they considered to be a relatively
complex formula to allocate residual
expenses even when they are minor in
amount. This requirement was con-
tained in the Standard as published in
the FPsosus Rcssrm of June 30.1972.
The Board believes the formula to be
relatively simple, well understood, al.
ready used by many companies to sat-
sfy State tax requirements, and based

on financial data that is readily availa-
ble. Nevertheless, the Board agrees
that other allocation techniques may
be acceptable if residual expenses are
not material Accordingly, 1403.40(c)
of the Standard being published today
permits the use of any allocation base
representative of total activity if resid-
ual expenses are less than a specified
percentage of operating revenue.

The Board also considered a materi-
ality test conducted periodically which
would permit a contractor, otherwise
covered, to choose not to follow the
Standard if Its application would
result In little or no change In the
total amount he allocates to his seg-
ments with Government business. The
Board in this Instance rejected this ap-
proach for the following reason

This 4--Auowft
(a) Such an approach would put

undue emphasis on the effect of this
Standard'on the allocation of coats to
or away from Government contracts.

(b) The administrative problems and
time spent by both the Government
and the contractor In estimating the
contract cost consequences of applies.
Uon of the Standard periodially and
negotlating the pro forma application
of the Standard for comparative test
purposes would outweigh any benefits
that =ight be derived from waiver of
the entire Standard on the baLs of
materialty of rerul
(c) There would be no anurance

that a contractors own grocedure
which In the test year happened to
provide nearly IdentIcar results to the
results which would be provided
through use of the Standard. would In
other, subsequent yeas al1o produce
the same nearly Identical results. In
effect, the results In the test year may
have been an abertilon,.
(d) In light of the general accept-

ance by the majority of commentators
of the concept of direct charging and
grouping of homogeneous expense
pool& the provisions for materiality
considerations pre.iously described
are deemed sufficient.
(e) The Board has applied the con-

cept of materiality to the extent it be-
ieve prac=cal In this Standard. The
Board. however, as noted in its prefac-
tory comments on the first two pub-
lhed Standards (37 FR 4141). will
give consIderation to stating a concept
of materiality applicable to all stand-
ards If subsequent events hicste the
deslrability and feasibility of doing so.

The Board has eliminated a require.
ment. originally contained In the June
30.1972, proposal, for interdeartmen-
tal allocations of home office ex.
pen This proposal would have re-
quired part of the cost of certain home
office functions to be allocated to
other home office functions before
being reallocated to segments. The
Board accepts the views of a number
of commentators that this procedure
would be complex and unwarranted in
the ltht of a relatively insmgiflicant
effect on the allocation of home office
expenses.

The proposed Standard. as pub-
lished In the Fzcz.u. Rolarx of
June 30. 1972, required that all seg-
menta be Included In an allocation
base unless It could be demonstrated
that any segment did not receive bene-
fit from, or contribute to the cause of.
an expense to be allocated. A number
of commentators observed that It
would be virtually Impossible to demn-
onstrate that a segment received no
benefit. Others commented that a se-
ment should not be included in an al-
location base If It received only neglti-
ble benelit. The June 3. 1972 pTova-
al has been revised to accomnmodate
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32 CFR Parts 1-39

[DAC 76-49]

Defense Acquisition Regulation

AGENCY: Department of Defense.

ACTION: Final rule.

SUMMARY: This document publishes
changes to the Defense Acqusition
Regulation contained in the Code of
Federal Regulations. The changes are
the same as those in Defense
Acquisition Circular 76-49. The changes
include revision of Service Contract Act
Regulations.
EFFECTIVE DATE: Upon receipt, in
accordance with DAR 1-106.2(d).
FOR FURTHER INFORMATION- CONTACT.
J. Brannan, Director, Defense
Acquisition Regulatory Council,
OUSDRE(AM) (DARS),
OUSDRE(M&RS), Room 3D 139,
Pentagon, Washington, D.C. 20301,
telephone (202) 697-7266.
SUPPLEMENTARY INFORMATION:

Background

The Defense Acquisition Regulation
(DAR) is codified in Title 32, Parts 1-39,
Volumes 1, 11, and II, of the Code of
Federal Regulations (CFR). The July 1,
1983 revision of the CFR is the most
recent edition of that title. It reflects
amendments to the 1976 edition of the
DAR made by Defense Acquisition
Circulars 76-1 through 76-44.

The Department of Defense
announced the promulgation of the 1979
CFR edition in the Federal Register of
December 31, 1979 (44 FR 77158), and
also announced at that time that
subsequent amendments to the DAR

would be published inthe Federal
Register.

Defense Acquisition Circular 76-49
This document contains amendments

to the Defense Acquisition Regulation in
the form of replacement pages which
were included in DAC 76-49, issued 27
January 1984. The following is a
summary of the amendments:

Revision of Service Contract Act
Regulations. Revised final regulations
(29 CFR Part 4),. implementing the
Service Contract Act, were published by
the Department of Labor (DOL) in the
Federal Register of October 27, 1983.
These changes had been suspended
pending the outcome of litigation which
is now resolved. Accordingly, DAR
Section XII, Part 10, and the applicable
clauses have been revised to conform to
the changes m the DOL Regulations.

Because the Defense Acquisition
Regulation concerns agency
management, public property, and
contracts, it is not necessary to issue
proposed rules for public comment.
Neither is it necessary to delay the
effective date until 30 days after the
date of publication of these rules, 5
U.S.C. 533 (a) and (d). The amendments
became effective on receipt in
accordance with DAR 1-106.2(d).

How To Use Replacement Pages
Reproduced at the end of this

document are replacemntt pages from
DAC 76-49. The number at the top of
each page (for example, 7:451) identifies
the page from the Regulation which is
being replaced. The number at the
bottom of the page is a reference to the
last appearing numbered paragraph on
that page, or if none above, on a
preceding page. The vertical line in. the
right margin indicates where the
amendment is located.

Adoption of Amendments
Therefore, the Defense Acquisition

Regulation contained in the July 1, 1983
edition of 32 CFR Parts 1-39, Volumes I,
II, and III, is amended in the DAR
paragraphs indicated by substitution of
the replacement pages listed In the
table.

DAR paragraph Replacement pagas

Volu all
7-1903.41(a)............. 7:451 through 7:454, 7.454-A

through 7:454-H,7-1903.41 (b) ........ 7:454-H.

7-1903.41(e) (deeted) ........ 7:455.
7-2003.84 (Reserved) (deist- 7:526-1.

od).
7-2003.85(u). 7:526-D,
7-2003.85 (clause)............ 7:526-D.12-1000.-.--...... 12:38.
12-1000 ............ 12:38,

12-1002.1 (last sentence de- 12:39.
feted).

12-1002.2--._ _ . a ......._. 12:39.12-1002.3CI ....... 12:39,

12-102(a.... ... 12A0. t1.41.

12-1002.5(b) (added)......... 12:41 through 12:43.
12-1002.6 (a) and (b) 12:4, 12:44. 12:44-A.

(added).
12-1002.7 (formerly .6) ....... 12-44-A.12-1003M . ......... 12:44-A.

12-1003 (iv) end (v) (added).. 12:44-A.
12-1003 (vi) and (vQi) (for- 12:44-B.

merly C,) and (v)).
12-1004 (v) and (vi) (dslet- 12:44-B.

ad).
12-1004 (vu) (changed to (v)).. 12:44-B.
12-1005.2(b)0)-(5)...... 12:44-B through t2:44-.
12-1005.2(c) (added)._ . 12:44L12-1005.3Cn)___........ 12-.44-J.

12-1005.5 (a) and (b)...... 12:44-J. 12:44-K
12-1005.8(a). _ 12:44-K.
12-1005.8(b) (added). _ 12:44-L "

12-1005.12 (added) ............. 12:44- 44-M.

List of Subjects in 32 CFR Parts 1-39
Government procurement.

M. S.Healy,
OSD FederalRegzster ia/son Officer,
Washington Headquarters Services,
Department of Defense.
June 27,1984,
BILLING CODE 3810-01.-
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32 CFR Parts 1-39

[DAC 76-50]

Defense Acquisition Regulation

AGENCY: Department of Defense.
ACTION: Final rule.

SUMMARY: This document publishes
changes to the Defense Acquisition
Regulation contained in the Code of
Federal Regulations. The changes are
the same as those in Defense
Acquisition Circular 76-50. The changes
include the addition of Appendix T,
International Agreements.
EFFECTIVE DATE: Upon receipt, in
accordance with DAR 1-106.2(d).
FOR FURTHER INFORMATION CONTACT.
J. Brannan, Director, Defense
Acquisition Regulatory Council,
OUSDRE(AM)(DARS),
OUSDRE(M&RS), Room 3D 139,
Pentagon, Washington, D.C. 20301,
telephone (202)697-7266.
SUPPLEMENTARY INFORMATION:

Background

The Defense Acquisition Regulation
(DAR) is codified in Title 32, Parts 1-39,
Volumes I, II, and M, of the Code of
Federal Regulations (CFR]. The July 1,
1983 revision of the CFR is the most
recent edition of that title. It reflects
amendments to the 1976 edition of the
DAR made by Defense Acquisition
Circulars 76-1 through 76-44.

The Department of Defense
announced the promulgation of the 1979
CFR edition in the Federal Register of
December 31,1979 (44 FR 77158), and
also announced at that time that
subsequent amendments to the DAR

would be published m the Federal
Register.

Defense Acquisition Circular 76-50

This document contains amendments
to the Defense Acquisition Regulation in
the form of replacement pages which
were included in DAC 76-50, issued 19
March 1984. The following is a summary
of the amendments:

Appendix T-International
Agreements. Appendix T has bcen
created to incorporate all of the
Memoranda of Understanding and
Memoranda of Agreement which were
formerly contained m DAR Section VI.
This appendix contains all of the
agreements which are in effect at tlus
time.

Because the Defense Acquisition
Regulation concerns agency
management, public property, and
contracts, it is not necessary to issue
proposed rules for public comment.
Neither is it necessary to delay the
effective date until 30 days after the
date of publication of these rules, 5
U.S.C. 533 (a) and (d). The amendments
became effective on receipt in
accordance with DAR 1-105.2(d).

How To Use Replacement Pages

Reproduced at the end of this
document are replacement pages from
DAC 76-50. The number at the top of
each page identifies the page number.
The number at the bottom of the page is
a reference to the last appearing
numbered paragraph on that page, or if
none above, on a preceding page. This is
a new document; therefore marginal
lines are not provided.

Adoption of Amendments
Therefore, the Defense Acquisition

Regulation containedn the July 1,1933
edition of 32 CFR Parts 1-39, Volumes L
H, and IUl, is amended in the DAR by
addition of the pages listed m the table.

0MR Frz' h

Vo.-Te ill
A;;.:v~cT.Tc-!3alCe. i

T-C-0 T..
T-C0 TZ.
T-101 T.
T-11 T:3.
T-1022.iT-5
T-1 T:.

T-Ca0l. T&-
T-20111 T21
7-212 - T11-

T-zn2 Tz33
T-2m.S T"'3

T-0:57 T4O
T-Z.3 T7s
T-4-073 TOT

T"-210 TF
T-211 T-94

T-212 TI12
T114
1-.. 114

Tr3.

7.4. T5.
W:7.

T11.

ti'h Ti5
-T~a.
Vnph T:37..-T:43.
".w;h T.53.

-Tf 0.

f-tc'sh T.73.

-T:94.
•T:9&.
ftvSc,,,,,,,,,,zT 20.

, .
.-Tirm.

List of Subjects in 32 CFR Parts 1-39
Government procurement.

Dated: June 27.1934.

f. S. Healy,
OSDFederalRegisterLidison Officer,
Woshinton Headquarter Sen ces
Dopo-tmentoflefanse.

U.LINOCoDE 3310-01-i
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 341, 342, 343, 344, 345,
346,347, and 389

49 CFR Part 1300

[Docket No. RM83-78-000]

Oil Pipeline Regulations; Correction;
Change of Effective Date; and Notice
of OMB Control Number

June 27,1984.
AGENCY: Federal Energy Regulatory
Commission, DOE.
ACTION: Final rule, correction, change of
effective date, and notice of OMB
control number.

SUMMARY: On March 23, 1984, the
Federal Energy Regulatory Commission
issued a final rule in Docket No. RM83-
78-000, 49 FR 12898 (March 30,1984)
(Order No. 367), transferring oil pipeline
regulations from Title 49 to Title 18 of
the Code of Federal Regulations. This
document changes the effective date for
the new Part 341,18 CFR Part 341, and
provides the OMB control number for
the information collection requirements
imposed on oil pipelines.
EFFECTIVE DATE: The effective date for
18 CFR Part 341 is October 2,1984. The
effective date for 18 CFR Parts 342, 343,
344, 345, 346, and 347 remains July 2,
1984. The effective date for the
amendment to § 389.109(b) is July 2,
1984.
FOR FURTHER INFORMATION CONTACT.
Joseph Hartsoe, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, D.C. 20426, (202) 357-
8033.
SUPPLEMENTARY INFORMATION: On
March 23, 1984, the Interstate Commerce
Commission (ICC in conjunction with
the Federal Energy Regulatory
Commission (FERC) redesignated 49
CFR Part 1300 as 18 CFR Part 341,
effective July 2,1984. Recently, the ICC
decided to change the effective date of
this redesignation to October 2, 1984.
Since the FERC cannot redesignate 49

CFR Part 1300 without the concurrence
of the ICC, the effective date of 18 CFR
Part 341 is changed to October 2,1984.

The Paperwork Reduction Act, 44
U.S.C. 3501-3520 (1982) and the Office of
Management and Budget's (OMB)
regulations, 5 CFR Part 1320 (1984),
require that OMB approve certain
information collection requirements
imposed by agency rule. On May 25,
1984, OMB approved the information
collection requirements imposed on oil
pipelines, and issued Control No.
19020089 for those requirements.

List of Subjects in 18 CFR Part 389

Reporting and recordkeeping
requirements.

Accordingly, Part 369, Chapter 1, Title
18, Code of Federal Regulations, is
amended as set forth below:

PART 389-[AMENDED]
1. The authority citation for Part 369

continues to read as follows:

Authority: Papemvork Reduction Act of
1980. 44 U.S.C. 3501-3520 (1932).

§ 389.101 [Amended]
2. The Table of OMB Control Numbers

in § 389.101(b) is amended by adding
'341", "342", "343 ", "344', "345", and
"346" in numerical order in the Section
column, and "0089" in the corresponding
positions in the OMB Control Number
column.
Kenneth F. Plumb,
Secretary.
[FR D=r r,4-lrstO Filcd &-Zo-A~ 9-17 am)l
BILUNG CODE 6717-01-

INTERSTATE COMMERCE
COMMISSION
49 CFR Part 1300

[No. 37321]

Revision of Tariff Regulations, All
Carriers
AGENCY: Interstate Commerce
Commission.
ACTION: Final rule change of effective
date.

SUMMARY: In this proceeding the
Interstate Commerce Commission (ICC)
has proposed a revision and

consolidation of its regulations in 49
CFR Parts 1300 to 1310 (48 FR 31265, July
1983). New regulations would be located
at 49 CFR Part 1312 and 49 CFR 1300 to
1310 would be removed from-the Code
of Federal Regulations (CFR). The
Federal Energy Regulatory Commission
(FERC) also uses portions of 49 CFR Part
1300 in its regulation of rates and
charges for the transportation of oil by
pipeline. At 49 FR 12914, 3-30-84, the
ICC issued a notice to transfer 49 CFR
Part 1300 from Title 49 of the CFR to
Title 18 of the CFR, instead of removing
the Part-from the CFR. Since the ICC is
still considering the revisions of its tariff
regulation, it is necessary to postpone
the effective date of this final rule.

EFFECTIVE DATE: October 2,1934.2

FOR FURTHER INFORMATION CONTACT.

Kathleen M. King. (202) 275-7428;
Charles E. Langyher, (202) 275-7739.

SUPPLEMENTARY INFORMATION: The
action we are taking by this notice
concerns solely matters of agency
practice and procedure because it
merely postpones the effective date of
the transfer of existing regulations from
Title 49 CFR to Title 18 CFR. Therefore,
we find pursuant to Section 553(b) of the
Adminimstrative Procedure Act, 5 U.S.C.
553(b), that pnor notice and opportunity
for public comment is unnecessary.

This decision will not significantly
affect the quality of the human
environment or the conservation of
energy resources.

List of Subjects m 49 CFR Part 1300

Pipeline.

Authority: 5 U.S.C. 553 and 49 U.S.C 10321.
Decided: June 26,1934.
By the Commission. Reese H. Taylor, Jr.,

Chairman.
James H. Bayne,
Sccretary.

eILLIN CODE 7035-01-I,

1 The FERC Is publinbing a dacumnt
ca temyzancoaul" rvith this notice that postpones
thu effective date for transfer of the rules for the
esAkbishment ofratea or charges for the
transptbutton of oil by pipeline from litle 49 to
Title 10 of the CFR.
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26543-26696 .................. 28
26697-27118...................29

CFR PARTS AFFECTED DURING JUNE

At the end of each month, the Office of ths Federal Regster
202-783-3238 pub!ishes separatey a Ust of CFR Sections Affected (LSA), wh:ch

275-3054 rsts parts and secons affected by documents pubrshed since
523-5240 the revson date of each titte.
7f lLJ'i i

275-2867 3 CFR
275-3030 Admlnlstrat~ve Orders:

Prces!dcnral Oz~cm~ftvo=
No. 84-9 of

May 31, 1984 - 24107
523-5227 No. 84-10 of
523-5215 May 31. 1984---23025
523-5237 12426 (Amended by
523-5237 EO 12482)_...._.....26023

523-4534
523-3408 2481 ....... 25613

12482..__.... .. 26023

Executive Orders:
523-5227 11888 (Amended
523-3419 by EO 124S3)- -26185

12483 .... 26185

523-5282 Prclamations:
523-5282 5201 -....22751
523-5266 5202 22753

5203- 22755
5204. 23019

523-5230 5205. ----........ 23021
523-5230 5206 .... ......... 23023
523-5230 5207 ...... ...... 24365

523-5230 5208.. . .... 24873
5209.. -24875
5210-.....--.....25217

523-4988 5211.........25219
523-4534 5212.__..... .25421
523-5229 5213.. ........ 25609

52l4._...____ _.26025

5 CFR
1201- - 26697
Proposed Rules:
Ch. XIV...... 25243
83l_... __........ ._ 26746

7 CFR
28........................ 26543
33.
35....................... 23825

S......23825

51-... . 23825,26706
52.......23825
54 23331
56 ............... . . 25221
61 ........ 26543
68 ........ 26547
70 25221
245- - -. 26027
250. ....... 25615
31 ._...... .26187
319 .......- 24877,24987
360 ..........___25222
40. ...... 22757, 22758
411 ...... 26189
420-.. - 24007
431 ... ........ . 26192
435_............26197, 26201
436.-.... .26551

717 ............- 24371
800 26560
810 22761, 24503
900 23325
904 23157
905 23157
903-23158, 24372, 24878,

26035
910-22767, 23326. 24705,

25616,26703
918 24509
928 24103
930 - 24510,26564
953 23333
939.. 26708
1004 .2302a
1036 -23034
1049 .... 23029
1064 -23029
1064 23029
1065 23029

1207 . 23825,26202
1250 ..............- 24009
1421 23597,23827
1427 .............. . -25223
1430 26203
1434 - 24878
1464-............. 23334, 24372
1736 24511
2019 ... 24010

Proposed Rues:
Ch. IX-----.--.. 23186
Ch. X,,, 26239
418 23348
427-.... 23852, 24522
429 23856
430 24528
431 24539
43, 24533
435 . . -26233
438 24144

447 --..---... 24145
504 23351
724 24540
725 --.. . 26536
810 . 23651,25004
911 25243
91A 24895
917 24895
9B9 . 23193, 25635
931 23051
1006 23553
1107 25879
I= 23553
log5 ...... ----25879

1094 25879
113- 24735
1765 .23360
17' 26072
19a1 23359

1951 23359,26072
1955 ?3359

I
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1965 ................................... 26072
2900 ................................... 23061

8 CFR
100 ..................................... 22767
103 ........................ 22767, 24010
204 ..................................... 23827
238 ........... 23159, 26203, 26564
316a ................................... 23335

9 CFR
3 ......................................... 26674
50 ....................................... 26566
53 ....................................... 26711
78 ....................................... 25616
81 ....................................... 24011
91 ....................................... 24013
92 ....................................... 23036
112 ..................................... 22 770
309 ..................................... 23602
310 ..................................... 23602
318 ..................................... 23602
-Proposed Rules: 1
94 ....................................... 25004
113 ........................ 23862, 24025
145 ..................................... 23391
147 ..................................... 23391
313 ..................................... 26240
318 ..................................... 26242
319 ..................................... 26242

10 CFR
2 ............... 24110, 24111, 24512
20 ....................................... 24512
30 .......................... 24512, 24705
40 .......................... 24512, 24705
50 ............. 24111, 24512, 26036
51 ....................................... 24512
61 ....................................... 24512
70 ....................................... 24512
72 ....................................... 24512
110 ..................................... 24512
150 ..................................... 24705
170 ..................................... 24112
840 ..................................... 24374
Proposed Rules:
2 ......................................... 24748
9 ......................................... 254 82
50 ....................................... 24748
70 ....................................... 25005
73 ....................................... 23867
430 ..................................... 23142

11 CFR
Proposed Rules:
6 ......................................... 26244
9007 ................................... 26596
9038 ................................... 26596

12 CFR
8 ......................................... 2 6204
207 ..................................... 23606
220 .................................... 23606
221 ..................................... 23606
224 ..................................... 23606
265 ..................................... 25224
507 ..................................... 25618
508 ..................................... 25618
509 ..................................... 25618
509a ................................... 25618
512 ..................................... 25618
513 ..................................... 25618
618 ..................................... 23159
Proposed Rules:
5 ......................................... 24748

12 ....................................... 24748
210 ..................................... 26597
211 ..................................... 26002

13 CFR
101 ..................................... 25833
120 ..................................... 24879

14 CFR
39 ............ 23335, 23336, 24014,

24015,24514,24708,24710,
25423,25623,26045,26567

71 ............. 23037, 24514-24516,
24880,25424,25624-25626,
26046,26047,26205-26207,

26569,26712
75 .......................... 25425, 26207
97 ...................................... 23337
252 ..................................... 25408
291 ........................ 23338, 25225
296 .................................... 25226
297 .................................... 25226
375 ..................................... 24711
382 .................................... 24988
398 ..................................... 24711
Proposed Rules:
Ch. I ................................... 25880
25 .......................... 24749, 25638
39 ............. 25638, 26747,26748
71 ............ 23392, 24030, 24896,

25639,26102,26253,26600,
26601,26749

73 .......................... 23392, 26749
75 .......................... 26602, 26750
93 ............ 23788, 23806, 24626,

24982,25244,26603
108 ........... 24974
129 ..................................... 24974

15 CFR
921 ..................................... 26502
Proposed Rules:
377 .................................... 26751
930 ..................................... 22825
1400 ................................... 26254

16 CFR
13 ............ 23812, 25226, 25228,

25628,25833
1017 ................................... 22770
Proposed Rules:
13 .......................... 24385, 25881
1032 ................................... 25005

17 CFR
I ......................................... 2425
31 .......................... 25426, 25834
229 ................................ 25228
240 ..................................... 23828
Proposed Rules:
1 ......................................... 22827
33 ....................................... 25483
230 ..................................... 23393
239 ........................ 23393, 23653
240 .......... 23653, 25244, 26603,

26751

18 CFR
11 ....................................... 22770
154 ........................ 22778, 24880
271 ........... 23339, 26047, 26048
282 ..................................... 26050
290 ..................................... 23609
300 ..................................... 25230
341 ..................................... 27116

342 .............. 27116 436 ....................... 24016,25845
343 ..................................... 27116 442 ..................................... 25845
344 ..................................... 27116 450 ..................................... 24016
345 .............. 27116 510 ............................. .23041
346 ..................................... 27116 520 ........... 24019,23341,26714
347 .................................... 27116 522 ........................ 23834,26715
389 ..................................... 27116 540 ..................................... 23042
Proposed Rules: 556 ..................................... 26715
35 ....................................... 22831 558 .......... 23041,23341,24119,
301 ..................................... 24146 24120,26716

600 ..................................... 23833
19 CFR 601 ..................................... 23833
6 ...................................... 23038 606 ..................................... 23833
10 ....................................... 23161 607 ................................ 23833
12 ....................................... 26570 610 ........................ 23833, 26717
19 ....................................... 23161 620 ..................................... 23833
24 ....................................... 23161 630 ........................ 23004,23833
101 ........................ 23832,26050 640 .............................. 23033
103 ..................................... 23339 650 ..................................... 23833
113 ..................................... 23161 660 ..................................... 23833
125 ..................................... 23161 680 ........................ 23833,25430
133 .............. 26570 882 ..................................... 26573
134 ...... 22793 1308 ............. 25849
141 ...... 23161 Proposed Rules:
142 ...... 23161 3 ......................................... 23194
143 .............. 23161 102 ........................ 22831,22834
144 ...... 23161 131 ............... 23194
146 ...... 23161 133 ......... 24031,25247
177 .................................... 25836 155 ..................................... 25007
Proposed Rules: 158 ..................................... 25007
4 ......................................... 25884 161 ..................................... 22834
24 ....................................... 26604 182 ..................................... 25248

184 ..................................... 25248
20 CFR 193 ..................................... 24749
44 ..................................... 24112 250 ..................................... 24031
621 OrAW 7 886 ..................................... 25008v •.............. ...........°r....

655 ..................................... 26208
Proposed Rules:
10 ....................................... 23658

21 CFR
73 ....................................... 23832
74 ....................................... 23832
81 .......................... 23039, 23040
100 ..................................... 24118
101 ..................................... 26571
102 ..................................... 26541
103 ..................................... 23832
105 ..................................... 23832
109 ..................................... 24892
131 ..................................... 23832
133 ..................................... 23832
135 ..................................... 23832
136 ..................................... 23832
137 .................................... 23832
139 ..................................... 23832
145 ..................................... 23832
146 ..................................... 23832
150 ..................................... 23832
155 ..................................... 23832
160 ..................................... 23832
161 ..................................... 23832
163 ..................................... 23832
1 I ..................................... 23832
166 ..................................... 23832
168 ..................................... 23832
169 ..................................... 23832
177 ..................................... 25628
178 ........................ 23348, 25630
179 ..................................... 24988
182 ....................... 24118, 26713
184 .......... 22796, 24118, 25428,

26713
193 ..................................... 26572
430 ..................................... 25845

23 CFR
635 ..................................... 24374
658 .............. 23302
Proposed Rules:
635 ..................................... 23663

24 CFR

7 ........................................ 26692
52 ....................................... 24634
58 ....................................... 23610
200 ........................ 23580,24121
202 ........................ 24989,26574
203 ................................ 23580
207 ..................................... 24634
220 ..................................... 23580
221 ..................................... 23580
232 ..................................... 23342
234 ..................................... 23580
235 ........................ 23342,23580
255 ..................................... 24634
390 ........................ 23586,24892
800 ..................................... 26718
811 ..................................... 24634
813 ..................................... 26718
850 ..................................... 24634
880 ..................................... 26718
881 ..................................... 26718
882 ........................ 26575,26718
883 ..................................... 26 718
884 ..................................... 26718
886 ..................................... 26718
888 ..................................... 25850
889 ..................................... 26718
904 ..................................... 26719
905 ..................................... 26719
913 ..................................... 26719
960 ..................................... 26719
965 ..................................... 26719
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3282 ...................... 26576, 26579 1-39 ...................... 26924-27033 775 ......................... 23181 Proposed Ru~es:
Proposed Rules: 64 ....................................... 23616 405- 23D78
115 ..................................... 25640 96 ....................................... 23042 40 CFR 432.-.... 23078
200 ..................................... 23394 216 ..................................... 22800 1 .......... .................. . 26727 433 - 23 078

203 ..................................... 23063 955 ..................................... 23343 52 ............ 22809-22814. 23181,
205 ..................................... 24147 24022,24128,24518. 43 CFR
220 ..................................... 23063 33 CFR 24723-24725.25451. 3100 .26918
221 ........... 23063 3 ................ 26582 26-736 3110 26918
234 ..................................... 23063 4 ......................................... 26583 60....-... 22815. 23837,26228, 5400 23838
235 ..................................... 23063 100 .......... 23043-23045, 23180. 26229.26522, 26738. Pub"c L.and Orders:

24517, 25436-25443, 2384 4289 (Amendsd
25 CFR 25631,25632,26584- 61 ............ 23478,23498.23837. by PLO 6546 - 26052
140 ..................................... 25433 26586 25453,26229.26230 6401 (Corrected by
Proposed Rules: 110 ........... 24722, 25444, 26587 81 ........ 23045,23046,23343, 640 Lrnd
700 ..................................... 23663 117 ........... 25445, 26588, 26721 24124. 24128, 25451 Od64 - 3 Land

147 .................................... 25446 85.......... ........... 24320 Order 6542) 23626
26 CFR 162 ..................................... 26722 122. ............. ... 25978 6543 -23526

1..........26208 165 .......... 23180. 23617-23620, 124. ...................25978 6543 23521
14 26588-265.. .....125... . 2 8.................. 25978 6544 .26051

31 ....................................... 25238 240 ................................... 24021 147. . ___24133, 2533 6545 26052
49........................ 25238.........................2402130 6546 .... 26052
601 ............................ ...... 25238 Proposed Rules 6547 26053
Proposed Ru.. ..100 ........... 23075-23077, 26606 180...... 23394, 24375,24376. 6547- 26053

Proposed110 ................. 2607 24864,25239 6548. 26053

1 .............. 23074, 25008. 26102, 204 ........................... 26738 6549. _ _2231
26106,26256 117 ....................... 25642, 26608

301. ... 23074, 26106 151 ....................... 25196, 26761 205 .................... . ..26738 Proposed Ru!es:
158 ........................ 25196, 26761 228..................... 23148 2880 .25972

27 CFR 181 .............. 23663 261 ..... - .23284 44 CFR
9 .......................... 24711, 24714 183 ................................... 23663 271 ........... 23837, 24377, 25855

420 .............. 24726, 25634 8 . - 24518
Proposed Rules. 34 CFR 421.. _........ 26738 61 26591
55 ...................................... 23872 241 .................................... 23494 712............ 24135, 25359 64-.- 24519, 24729,26592

25859 65 ....... .. 23839
28 CFR 250 .................................... 23760 717..........23182. 25453 67 25851

251 ............................. ... 23760 ___ 3 2461
2 ............................... 26579 252 .. ... . ... 23760 747-.-- - 24653 Proposed Rules:

524....................... .24104 253 ................................ 23760 761.-..... . 25239 67. 23664, 23874, 23889.
Proposed Rules: 254 .................................... 23760 Proposed Rule: 26103
2 ................................. .. 22834 255 ........................ ........ 23760 23._......... 23152 83.- 23664

29 CFR 256 ..................... 23760 52.-...... 23195, 23873, 24149. 45 CFR
697 ........ ....................... 719 257 ... ... 23760 24543-24549,24751.

69.. . .. 59..924752,24897,24898, 619 ........... 23049
1601 ............................ ..24721 259............... 23760 25251,26761-26764 1180 24731
1908 .................. ....... 25082 260 .............. 23760 60 ...... 22835, 24151, 25102. 1601 23050
1910 ...................23175, 25734 261 ................ 23760 25152,25156 1611 . 24733
1956 ............................. ... 22994 262 .................................. 23760 61....... 23522, 23559, 23568 1612 .............. -........... 23527
2619 .................... 24721 305 . ............. 25996 81 -.... 23195. 24898,25008, 1620 22816

Proposed Rules: 320 ...................... 25984 25252 1628 23056
530 .................................... 25641 338 ............................. . 25990 87...... .......... 2543 Proposed Ru.es:
1926 .............................. .25248 356 ................................. 24978 100 ....................23152 1629 23395

661 .................................... 24362 124. ..... . 25895
30 CFR 36 CFR 141... ........ 24330 46 CFR
250 .......... . 26225 144 ..................... 2585 26 25453
913 ....................... 24019 7 ............................ 24892, 25852 145--......24037 30 25453
916 .................................... 23834 211 ....................... ......... 26590 146.. .. _......24037, 25885 31 25453
935 .................................... 23178 251 ................................. 25447 147 _... . . _ 25895 39 . 25453
942......................26580 261 .................................... 25447 180-.....23394, 24387,24752 35 25453
944 .......................... .......... 23836 Proposed Rules: 260 . ... . 2329D 4 26593
Proposed Rules: 13 ....................................... 22835 264................ 23290. 25885 67 --..... 23527
15 ...................................... 3290. 2585 70 25453
16 ................................... 23281 421 . _. _.. _ _ 26352 71 25453
17 ...................................... 23281 Proposed Rules 434................ 24388 75. 25453-
25 ............... 23281 1 ..........................2............ ... .. 24492 77- 25453
901 ..................................... 23074 2 ......................................... 24033 756 ................... .23854 78 25453
914 .......................... ..... 26106 201 .............. 26722 7619......................90......90 25453
915 ....... ............ 2................. 23E64, 24552 91 25453
917 .................................. 26605 38 CFR 773...............25009. 25013 94 -. 25453
926 .................................... 24542 17 ...................................... 26226 95 25453
935 .................................... 26108 21 ....................................... 26226 41 CFR 97 .25453
942. .................................... 26898 36 ..................................... 22807 Ch. 109. .... ... 25564 107 25453

Proposed Ruler 105-53........ 24994 108 - 25453
31 CFR 3 .................... ............................ 24726 109... 25453
317 .................................... 24021 8 ......................................... 24148 Proposed Ru!es: 163 25453
321 ...... .............................. 24021 9 ......................................... 24148 101-21. ............... 26259 188 25453
500 .................................... 24993 21 ...................................... 26609 189. 2545342 CFR 192-: -25453

32 CFR 39 CFR 57.....................25634 195.... 25453
Ch. XII ............................... 26721 111 ..................................... 26227 405 ....... .......... _ 23520 196 ........ 25453
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502 .................. 26054
530 ..................................... 23183
536. .... 22817, 24023, 24696,

26231
538 ................... 24696
572 ........................ 24521, 24697
580 .......... 22817, 23183, 24023,

24696, 24701,24703,
. 26231

Proposed Rules:
151 ..................................... 23085
251 .................................... 26766

47 CFR
1 ...................................... 23628
21 ....................................... 25456
22 ...................... 23628
25 ...................................... 26739
63 ....................................... 22817
64 ............. 24733, 24996, 26056
67 ...... 23649, 24023
73 ........... 23057-23059, 23344.

23345,23840-23846,26594
76 ....................................... 23348
83 ....................................... 24378
90 ....................................... 26066
94 ....................................... 24135
Proposed Rules:
Ch. I ......... 22837, 23397, 26109
15 ........................ 23397, 26115
21 ....... .. .... 25486
31 ....................................... 26115
73 ............. 23896-23901, 24151,

24388-24415, 25254, 26115.
26116

74 ....................................... 26260
90 ............. 24038, 25255, 26264

48 CFR
Ch. 5 ................................. 25872
Ch. 12 ................................ 22922
Ch. 15 ............................... 24733"
4 ......................................... 26740
15 ................................. 26740'
17 ................................. 26740r
31 ................................ 26740"
52 ................................. 26740
53 ....................................... 26740'
553 ..................................... 26071
970 ..................................... 26743
Proposed Rulew
Ch. 5 ................................. 23197
Ch.29 ............................... 25160
309 .................................. 2455Z

49 CFR
1 ...................................... 26594
23 ................ . . 26744
171 .................................. 2430&
172. .................................. 24306
173 ...................... 2430. 24684
176 ............................. 240
178 ...................... 24306, 24684
179 .................................. 24306
575 .................................. 424
700 ............................ 24378
701 .................................. 24378
800 .................................. 26232
1033 ................................ 26235
1039 ............................. 26745
1152. ........................... 24735
1300 ........................... 27116
Proposed Rules:
215 ................................. 25645
218 ......... 24252, 26266, 26610

225 ......... 24252, 26266,26610
1201 ................................... 24554

50 CFR
26 ........ ...... 24139

32. ....... 22819

33 ............................ 22819
371 ..................................... 25877
611 ..................................... 2335.r
630 ..................................... 24380
652 ................. 23184, 23355

...... 23185
672 ................. 23355, 24142
675 ..........................23355
Proposed Rules:
Ch. II ........... 25016
10 ...................................... 23197
13 .................................. 24898
14--....... ................. 24898
17 .........23399-23409, 23794,

24416, 24903, 2490&,
25342,'26610

20 ........................ 24417, 25646
21 ..................................... 23665
222 ................................... 25017
285 ................................... 2283a.
628 ............................. 23668
630 ........................... 23668
642 ....................... 24038, 26267
669 ................................ 25258
671 .............. 26117

List of Public Laws
Last Ist June 28, 1984
This is a continuing list of
public bills from the current
session of Congress which
have become Federal laws.
The text of laws is not
published in the Federal
Register but may be ordered
irr individual pamphlet form
(referred to as "'slip laws")
from the Supenntendent of
Document, U.S;- Goveniment
Pnnting Office, Washington,
D.C. 20402 (phone 202-275-
3030).

H.R. 1149 / Pub. L 98-328
Oregorr Wilderness Act of
1984. (June 26, 1984. 98 Stat.
272) Pnce: $1.75


